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PLANNING AGREEMENTS 

POLICY 

PURPOSE OF THIS POLICY 

 This policy ensures the timely delivery of infrastructure through Planning Agreements.    

 

Always read this policy in conjunction with the Related Procedures identified below. 

Policy Statement This policy sets out the policy for entering into a Planning 
Agreement with Wollondilly Shire Council under S7.4 of the 
Environmental Planning and Assessment Act 1979 (EP&A 
Act). 

Scope This policy applies to all benefits proposed as a contribution 
to Council by a Planning Agreement under Section 7.4 of the 
EP&A Act. 

Related Procedures • Nil 

Related Documents • Local Strategic Planning Statement (LSPS) 

• Integrated Planning & Reporting IP&R framework 

• Planning Local Infrastructure Contributions 

Compliance Requirements • Local Government Act 1993 

• Environmental Planning & Assessment Act 1979 

Policy Owner Manager Sustainable Growth 

Adoption Date  

Next Review Date  

Every 3 years unless legislative requirement differs 

 
1. PRINCIPLES 

 
 To achieve the objectives and directions of the Wollondilly Local Strategic Planning 

Statement (LSPS), and Wollondilly Community Strategic Plan (CSP). 

 Provide certainty for Council, the community, and Developers. 

 Improve planning process and built, environmental and economic outcomes. 

 Ensure Developers deliver quality and timely infrastructure. 

 Ensure Developers contribute towards the maintenance of the land they propose to 
dedicate to Council and funds are received to ensure a revenue stream has been 
established. 

 The Planning Agreements Practice Note, as issued by the Planning Secretary, has been 
considered when negotiating a planning agreement 

 
Council has resolved pursuant to s55(3)(i) of the Local Government Act 1993 not to invite 
tenders in respect of any planning agreement because of the unavailability in every case of 
competitive tenders meaning that a satisfactory result cannot and would not be achieved by 
inviting tenders. 
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2. ROLES AND RESPONSIBILITIES 

Role Responsibility 

COUNCILLORS  Consider recommendations put to them in Council reports 
and other actions they exercise on behalf of the community. 

CEO  Ensure that staff, contractors, and consultants undertake 
required duties in accordance with this policy. 

DIRECTORS & 
MANAGERS 

 Ensure that this policy is adhered to and that sufficient 
resources are provided the implementation of the policy. 

STAFF, 
CONTRACTORS & 
CONSULTANTS 

 Perform required duties in accordance with the Policy 

 
 

3. MATTERS FOR CONSIDERATION 
 

3.1 Council Discretion to Negotiate Planning Agreements  

The Council has the complete discretion to negotiate a planning agreement with a 
developer in connection with any application by the developer for a change to an 
environmental planning instrument or for development consent relating to any land in the 
Council’s area, or in conjunction with the relevant Council of any land adjoining the 
Council’s area. 
 

 Planning Agreements must be supported by proper and ongoing strategic planning that 
addresses the infrastructure needs of the expected growing population 

 Planning Agreement must be financially transparent in implementation and must not be used 
for general revenue raising, overcoming financial shortfalls, or value capture 

 Public Benefits’ under a Planning Agreement must be related to its associated development 
 It is Council’s preference for Section 7.11 Development Contributions 
 Planning Agreements must align with Council’s capital works program 
 Planning Agreements Deeds will be in accordance with Council’s Template Agreement 

 
 

4. SUPPORTED BY STRATEGIC PLANNING 

Whilst provisions under a Planning Agreement may have good planning merit, Planning 
Agreements must be underpinned by Strategic Planning. This includes The District Plan, 
Council’s Local Strategic Planning Statement (LSPS), adopted land use planning strategies and 
the Local Infrastructure Contributions Plan. 

Intention to Enter into a VPA 

Applicants should demonstrate this nexus based on its supplementary process: 
 

Planning Proposals Development Applications 

Provide an Infrastructure Delivery Strategy 
or Plan that specifically informs a Planning 
Agreement proposal. 

Ensure that the relevant State of 
Environmental Effects (SEE) identifies the 
strategic need for the Planning Agreement 
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Joint Planning Agreements 
 
Council is not precluded from entering into a joint Planning Agreement with another council or 
other planning authorities because part of that agreement applies to land or works not within the 
area of the Council. 
 
Lapsing of Offers 
 
The strategic merits of an ‘offer’ is inherently based upon the time and context it was made. In 
the event that Council has not progressed in negotiation in the span of six (6) months, Council 
will require an updated offer from the Developer as per the definitions of Part 7 Subdivision 2 of 
the Act. 
 

5. ASSESSED ON ITS OWN MERITS 

The assessment and negotiation of a VPA is process conducted prior to the release of a 
Development Consent. The merits of a VPA is not to influence the outcome of the assessment 
of the Development Application and vice-versa. Offers made by developers through a VPA do 
not make unacceptable development acceptable. 
 
Pre-Negotiation Discussions 
 
In anticipation of a VPA, the applicant should attend a pre-negotiation meeting with Council prior 
to the lodgement of a Development Application or a Planning Proposal. 
 
Acceptability Test 
 
The suitability of a VPA will be subject to the following acceptability test: 
 
1) The Planning Agreement is directed to a legitimate planning purpose that is identifiable in 

adopted planning controls and strategies applying to the development. 
 
2) The Planning Agreement must be providing the delivery of infrastructure or public benefits 

that are not wholly unrelated to the development. 
 
3) The Planning Agreement would produce outcomes that meet the general values and 

expectations of the public and protect the overall public interest. 
 
4) The Planning Agreement provides for a reasonable means of achieving the desired 

outcome and securing the benefits. 
 
5) The Planning Agreement protects the community against adverse planning decisions. The 

Developer must demonstrate compliance in the Form on Council’s website 
 
Notification Process 
 
All public notification processes must abide by Section 7.5 of the Act, and Clause 25D of the 
Regulation. Planning Agreements must be notified contemporaneously where practicable with 
their associated Development Application. 
 
Where a Planning Proposal is to be supported by a VPA, the public exhibitions should be 
coordinated and held at the same time.   
 
Any submissions will be assessed by Council. Re-notification of a revised Deed will only trigger 
if there are ‘significant’ changes to the Planning Agreement. The following are examples (not 
limited) of what may constitute as ‘significant’: 
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 Changes to the subject land 

 Changes to the scope of design or provisions 

 Changes to the nature of benefits provided 

 Significant changes to operational provisions. 
 
Explanatory Note 
 
An Explanatory Note that assists the public in understanding the proposed VPA in clear, concise 
language must be prepared to accompany a Planning Agreement. All Explanatory Notes must 
comply with the provisions of Clause 205 of the Regulations. All Planning Agreements must 
identify if it conforms to Council’s Capital Works Program. 
 
 

6. PUBLIC BENEFITS RELATED TO DEVELOPMENT 

Characteristics of a Public Purpose 
 
A ‘Public Purpose’ provide a dimension of public utility through the provision of a service or 
infrastructure which can be used by the public or a portion of the public. These must also pertain 
to matters over which the Council can exercise their control over. 
 
Recurrent Funding 
 
Council will only consider the provision of works and/or dedication of land if a long term funding 
source is secured for its maintenance that would not burden Council upon acceptance. 
 
Developers have an obligations to provide recurrent maintenance costs for thirty-five (35) years 
through monetary contributions. For the first five (5) years, developers are solely responsible for 
the management of the land, as per an approved Council Maintenance Plan. Council will 
become the primary managers from years six (6) to thirty-five (35) inclusive. 
 
Planning Agreements involving the Dedication of Bio-Banking 
 
Council will only accept the dedication of bio-banking land under a Planning Agreement if: 
 
1. The dedication of land is at no cost to Council 
 
2. The Developer has provide written evidence to Council of the execution of its associated 

Bio-Banking Agreement, which must include provisions for in-perpetuity maintenance. 
 
 

7. FINANCIALLY TRANSPARENT 

Planning Agreements must, at all times, ensure that its use is for a genuine purpose with no 
intent to capitalise on general revenue raising, overcoming revenue shortfalls, or value capture. 
Both Council and Developer have a responsibility to ensure the integrity of financial matters 
within the Deed. 
 
Application of Section7.11, 7.12 and 7.24 of the Act 
 
Entering into a Planning Agreement will automatically exclude the application of Local 
Infrastructure Development Contributions under Section 7.11 and/or Section 7.12 of the Act as 
part of the Development Consent.   
 
This is taking into consideration that provision under a Planning Agreement are value equal to, 
or surplus of what would ordinarily be paid under S7.11. 
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A planning agreement may only exclude the application of S7.24 of the EP&A (relating to State 
Infrastructure Contributions) if the Minister for Planning is a party to the agreement. This is a 
matter for negotiation between the developer and the Minister. 
 
Valuation of Development Contributions 
 
Development Contributions of Monetary Contributions and other benefits will be at the same 
rate as the Local Infrastructure Contribution Plan. 
 
Land dedicated at no cost to Council and must be of the same rate as the Local Infrastructure 
Contribution Plan. 
 
Indexing of Development Contributions 
 
All development contributions under the Planning Agreement will be indexed in the same 
manner as the Local Infrastructure Contributions Plan. 
 
Security 
 
Council will not issue to associated Part 6 Certificate (i.e. Subdivision Certificate; Construction 
Certificate; Occupation Certificate) until contributions have been made in accordance with the 
timing set out in the Development Contributions Schedule of the Planning Agreement. In addition 
to registration of the Planning Agreement on the Title of the Land, Council require the following 
security provisions: 
 

Monetary Contributions Carrying out of Works Dedication of Land 

Subdivision Certificate for 
developments 
predominantly for 
subdivision works or 
Occupation Certificate for 
development 
predominantly building 
works 

Subdivision Certificate for 
developments 
predominantly for 
subdivision works or 
Occupation Certificate for 
development predominantly 
building works 

A Planning Agreement 
must include a clause that 
enables the Council to 
compulsorily acquire the 
land for $1.00 in the event 
of a breach of the 
agreement by the 
developer. 

 
Goods & Services Tax (GST) 
 
Contributions made under a Planning Agreement are exempt from GST. 
 
Transfer of Obligations 
 
Developers may not transfer the land to any person or transfer its rights or obligations under the 
agreement unless: 
 
 The person to whom the land or rights are transferred agrees to be bound by the planning 

agreement at no cost to Council 

 Council is satisfied that the person to whom the land or rights are transferred is able to 
perform the obligations under the agreement, based on evidence to be provided to Council 
when Council’s consent to the transfer is sought 

 The developer is not in breach of the planning agreement, and 

 The Council otherwise consents to the transfer. 
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Discharge of Obligation 
 
Planning agreements will include a provision that sets out the circumstances in which the parties 
agree to discharge the developer’s obligations under the agreement. 
 
Refunds 
 
Developer should not expect Council to make any refunds under a Planning Agreement. 
 
Developer to Submit Annual Report of Planning Agreement 
 
Council will continuously monitor the performance of the developer’s obligations under an 
executed planning agreement. At a minimum, the developer will submit an annual report to 
Council within 28 days of the end of the financial year detailing the progress, delivery, and 
particulars of compliance of the Planning Agreement whilst the Deed remains in force. 
 

8. ADMINISTRATIVE PROVISIONS 

 
Dispute Resolution 
 
A planning agreement must provide a mechanism for the resolution of disputes arising under a 
planning agreement including: 
 
 Mediation – for the resolution of disputes arising from grievances 

 Expert Determination – for the resolution of disputes of a technical nature 
 
Each Party is to bear its own costs arising from or in connection with the dispute resolution 
process; but the Parties are to share equally the costs of the process itself. 
 
Cost of Preparation 
 
The Developer is responsible for the remuneration of all costs involved in preparation and review 
of the planning agreement. This will be in accordance with Council’s adopted fees and charges. 
 
Cost of Agreement Management and Administration 
 
The Developer is responsible for the remuneration of all costs involved in management and 
administration of the planning agreement. This will be in accordance with Council’s adopted fees 
and charges. 
 
Registration of Planning Agreement 
 
Council will, subject to the requirements of S7.6 of the EP&A Act require planning agreements 
to be registered on the title of the property being developed or that is subject to the instrument 
change. 
 
The developer must get written agreement to the registration from each person with an estate 
or interest in the land to which the planning agreement applies and provided to Council as a 
precondition of execution. The Team Leader Contributions Planning will sign registration 
documents as Council delegate.  
 
Council require the developer to provide evidence of registration of the Planning Agreement 
within one month after execution of the agreement. 
 
Fees will be charged in accordance with Council’s Adopted Fees and Charges. 
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Removal of Notation from Title 
 
Written requests from Developers to remove of any notation relating to a Planning Agreement 
from the title will be actioned once Council is satisfied that (if applicable): 
 

 The developer has complied with its obligations under the planning agreement in respect 
of the land (or part of it) 

 Land the subject of the planning agreement is subdivided and titles for new lots are 
created and the developer has complied with all relevant planning agreement obligations 
relating to the subdivision. 

 
Removal of Notation from Title documents will be signed the Team Leader Contributions 
Planning will sign registration documents as Council delegate. 
 
Fees will be charged in accordance with Council’s Adopted Fees and Charges. 
 

 


