
 Local Planning Panel

Attachments 
Booklet 

Local Planning Panel Meeting 

Thursday 31 May 2018



Contents

SUSTAINABLE AND BALANCED GROWTH 

2. Development Application 010.2005.00059605.007
83 Menangle Street, Picton - Rewording of Conditions - Clarification ............................ 3

Development Application 010.2015.00000823.001
195 Thirlmere Way, Thirlmere – 4 Lot Subdivision ..................................................... 117

3.



Local Planning Panel

Report 2 
Attachments 

1. Draft Notice of Determination.
2. Notice of Determination for Development Application 010.2005.00059605.001.
3. Statement of Environmental Effects including Planning Agreement dated 13

November 2017 as Annexure A.
4. Deferred Commencement correspondence and attached approved plans.

Thursday 31 May 2018

Report 2 – Development Application 010.2005.00059605.007 – 
83 Menangle Street, Picton - Rewording of Conditions - 
Clarification

         3



R
e

p
o

rt
 2

 A
tt

a
c

h
m

e
n

ts

         4



Our Reference:  ID788-05 (10.2005.59605.7) 

Mr J Kavanagh 
PO Box 354 
PICTON  NSW  2571 

10 April 2018 

Dear Sir/Madam, 

DEVELOPMENT CONSENT NO. ID788-05 – STAGED 38 RESIDENTIAL UNITS & 

STRATA TITLE SUBDIVISION - LOT: 13 DP: 1188967, LOT: B DP: 154331, LOT: 1 

DP: 782120, LOT: A DP: 154331, 83 MENANGLE STREET PICTON, 79-85 

MENANGLE STREET PICTON, 79 MENANGLE STREET PICTON. 

APPLICATION FOR MODIFICATION OF CONSENT No. 010.2005.00059605.007 - 

SECTION 96 ENVIRONMENTAL PLANNING & ASSESSMENT ACT 1979 

Reference is made to your application received seeking to modify the abovementioned 
Development Consent. Pursuant to Section 96(1A) of the abovementioned Act, Council, 
as the consent authority, has granted approval to the abovementioned application, and 
has amended the subject Development Consent ID788-05 as follows: 

1. Condition 1(7) is modified to read:

“(7) The Owner is to dedicate the RE1 zoned land for public open space in 
accordance with the Planning Agreement signed and dated on 13 
November 2017.” 

2. Condition 1(11) is modified to read:

“(11) The sandstone gutters that are located at the access points to the subject 
land shall be removed prior to the commencement of any site works for 
Stage 1 and provided to Council for storage. The sandstone gutters shall 
then be re-instated as far as practicable at the completion of Stage 1 
works subject of this consent. 

All costs associated with complying with the condition shall be paid for by 
the persons having the benefit of this consent.” 

3. Condition 1(12) is modified to read:

“(12) Prior to the release of any Occupation Certificate for Stage 1, the works 
required by NSW Transport Roads and Maritime Services shall be 
satisfied.” 
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NOTICE OF DETERMINATION NO. 010.2005.00059605.007 Page 2 of 4 

4. The sub-heading “All Stages” under Part 3, NATHERS/ABSA CERTIFICATES, is
amended to read “Stages 2-6.”

5. The sub-heading “All Stages” under Part 4, BUILDING DESIGN, is amended to
read “All Stages (except in the case of 4(1) and 4(5) Stages 2-6).”

6. Condition 4(4) is deleted.

7. Condition 4(11) is modified to read:

“(11) Prior to the release of the Occupation Certificate for each stage,
certification shall be provided demonstrating that conditions (7) and (8) for 
Stages 2-6; and condition (9) have been satisfied.” 

8. The sub-heading “Stages 2-6” is to be inserted after Condition 5(3).

9. Condition 9(4) is modified to read:

“(4) Staging of the drainage work shall be undertaken in accordance with the 
plans prepared by D & M Consulting Pty Ltd (Drawing No 14083 - Stage 2 
Plan (including soil and water management plan) and Drawing No 14083 - 
Stage 3 Plan), with the final main drainage and creek outlet completed 
prior to the issue of an Occupation Certificate for Stage 3. This plan shall 
be approved by the Principal Certifying Authority prior to the issue of any 
Construction Certificate.” 

10. The sub-heading “All Stages”, following condition 10(13) is amended to read
“Stages 2, 3, 5 & 6.”

11. Conditions 10(15) and 10(16) are moved under the sub-heading “Stage 4” within
Part 10, CARPARKING/LOADING/ACCESS and are to be renumbered as
condition 10(12) and 10(13) respectively.

12. Existing condition 10(12) under sub-heading Stage 5 is renumbered as condition
10(14).

13. Existing condition 10(13) under sub-heading Stage 6 is renumbered as condition
10(15).

14. Existing condition 10(14) under the new subheading “Stages 2, 3, 5 & 6” is
renumbered as condition 10(16).

15. Condition 11(1) is deleted.

16. The sub-heading “All Stages” under Part 13, EARTH FILL, is amended to read
“Stages 2-6.”

17. Condition 15(2) is modified to read:

“(2) Provision is to be made for the supply of telephone services to all 
proposed dwellings in accordance with the requirements of Telstra. In this 
regard, written confirmation from Telstra Australia that arrangements 
have been made shall be submitted to the Principal Certifying Authority 
prior to the release of the Occupation Certificate for each stage.” 
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NOTICE OF DETERMINATION NO. 010.2005.00059605.007 Page 3 of 4 

18. Condition 15(3) is modified to read:

“(3) A Section 73 Compliance Certificate under the Sydney Water Act 1994 
must be obtained.  

Application must be made through an authorised Water Servicing 
Coordinator. Please refer to the Building Developing and Plumbing 
section of the web site www.sydneywater.com.au then refer to "Water 
Servicing Co-ordinator" under "Developing Your Land" or telephone 13 20 
92 for assistance. 

The Section 73 Certificate must be submitted to the Principal Certifying 
Authority prior to the issue of the Occupation Certificate for each stage.” 

19. The sub-heading “All Stages” under Part 18, SECURITY AND SAFETY, is
amended to read “Stages 2-6.”

20. Condition 23(1) is modified to read:

“(1) Payment of a contribution for the thirty six (36) dwellings in accordance 
with the Wollondilly Section 94 Contribution Plan 2000, the cost of which 
will be determined and payable at the time of the release of the 
Construction Certificate. The contribution to Council can be offset by way 
of the dedication of the RE1 Open Space land, as referred to in the 
executed Planning Agreement signed and dated on 13 November 2017, 
subject to any variation to the contribution rates applicable at the time of 
issuing the Occupation Certificates for each stage.” 

21. The sub-heading “All Stages” between 24(b) and 24(1) under Part 24,
SUBDIVISION PLANS, is amended to read “Each Stage.”

22. The sub-heading “All Stages” following condition 24(5) is amended to read “Each
Stage.”

23. Condition 24(5) is modified to read:

“(5) Submission of a Linen Plan of Subdivision of Lot 13 DP 1188967 to 
create Torrens Title Lots 1 and 2 to enable Lot 2 to be dedicated to 
Wollondilly Shire Council as Public Reserve as per the Planning 
Agreement signed and dated on 13 November 2017. 

The Public Reserve Land and Section 88B Easement to Drain Water 3m 
wide shall be in accordance with Schedule 2 of the Planning Agreement 
signed and dated on 13 November 2017.”  

The following conditions, requested to be amended, have not been successfully modified 
and remain unaltered. 

24. Condition 10(8) remains unaltered.

 Reason: No justification is provided to remove this condition from the consent. 

25. Condition 15(1) remains unaltered,

Reason: A previous modification for the rewording of the condition covers this 
issue and remains valid. 
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NOTICE OF DETERMINATION NO. 010.2005.00059605.007 Page 4 of 4 
 

 

26. Condition 20(2) remains unaltered. 
 

 Reason: The original report to Council emphasises the need to soften the visual 
impact of the development as early as possible through the use of landscaping. 

 
27. Condition 20(5) remains unaltered. 
 

 Reason: Approved landscaping plans L01 D to L04 D have not been amended 
and the automatic irrigation system is indicated on these plans. Council has 
previously refused to modify conditions to that effect. 

 
28. All other conditions of consent remain valid and applicable. 
 
NOTE:  You are advised that it is the applicant’s responsibility to ensure that any 
modification to the covenants and/or restrictions on use over the subject land is 
submitted to the Land and Property Management Authority for amendment of the 
property title. Failure to do so may cause delays to future applications for development 
or the sale of the property. 
 
Should you feel aggrieved by Council's decision in this matter, or object to the conditions 
imposed, you are entitled to lodge an appeal with the Land and Environment Court of 
New South Wales within six (6) months of the date appearing above.  Forms for such 
are obtainable from the Local Court at your request. You may also request a review of 
the determination under Section 96AB within six (6) months of the date appearing 
above. 
 
 
Section 97 of the Environmental Planning and Assessment Act 1979 does not apply to 
the determination of a development application for State significant development or local 
designated development that has been the subject of a Commission of Inquiry. 
 
If you require further information regarding this matter, please contact Mr R Micallef, 

Assistant Development Assessment Planner on phone (02) 4677 1100 or email 
council@wollondilly.nsw.gov.au. Please quote File No. 010.2005.00059605.007. 
 
Yours faithfully 
 
 
 
Aimee Lee 

 Team Leader 

DEVELOPMENT ASSESSMENT 
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I 

Statement of Environmental Effects 
I 	To Accompany a Section 96(1A) Application - 

u 	DA 788/2005: 

i 	
Staged 36 Residential Units & Strata Title 

Subdivision 

Lot 1 in DP 782120 & Lots A & B in DP 154331 

No 83 Menangle Street, Picton 

Prepared on behalf of: 
Deemkies Ply Ltd 

PreDared By: 

michael brown 
PLAMNING STRATEGIES 

November 2017 

Post: P0 Box 295, Camden NSW 2570 • Ph: 02 4648 0877 a Mob: 0418 620 718 
Email: michaeI:michae1brown.coniau • Web: www.michaeibrown.com.au  
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I 
1 	Introduction 

I LI GENURM 

This Section 96 report has been prepared by Michael Brown I'lanning Strategies I'ty Ltd on 

I behalf of Deemkics Pt-y Ltd to accompany an application to amend Consent to Development 
Application DA 783/2005 on land described as Lot 1 in DP 782120 & Lots A & 13 in DP 154331, 
No 83 Menangle Street, Picton. 

I 1.2 BACKGROUND 

The sutect application was lodged in 2005 under LEI' 1991. Under this LEP part of the 
property was zoned 2(a) Residential and part Y(d) Open Space Reservation. The subject 
property is also heritage listed with a building known as "Wendover House" located towards 
the front and central to the property. l'he rear portion, which is zoned 9(d) is flood affected, as 
part of the Stonequariy Creek Catchment. 

Since the lodgement of development application 788/2005, LEP 2011 has come into operation 
and the land is now zoned part R3 - Medium Density Residential and part RE1 - ['ublic 
Recreation, as shown on Figure 1 below. 

Flc,LRF I - 1 AN.i) ?.ONING IX! RACV 

I 
I 

1 V 
I 

REt 

ROAD 82 

SP2 
RAILWAY 

r-Ji in, 
. 	 W rr . 	 I I 

Council at the meeting of 17 Dccemb&±r 2012 granted consent to the application, subject to 
conditions. The consent was granted as a "Deferred Commencement" and also to occur in 
stages. Whilst the stages are in accordance with the application, the conditions are such that in 
order develop a stage (miinly Stage 1); considerable drainage and other works need to be 
undertaken before a Subdivision Certificate can be released. This aspect is addressed below. 
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In terms ol the 'Deferred Commencement" requirements, Council advised by letter dated 4 
l)ecemher 2013 that all the conditions have been addressed and satisfied and that the consent 
operates from 4 December 2013. 

It is not proposed to undertake a Section 79C Assessment due to the nature of the request to 
modify the consent, as there are no changes to the approved plans and the application merely 
seeks to modify conditions of consent. 

2 Description of the Development Consent Conditions 

I'he following provides details of the consent conditions the subject of this application. 

2.1 	fIlE CONDtr1ONS IC) W. M()I)IIIED 

The application seeks to delete or amend a number of conditions of Consent to Development 
Application 788/2005 dated 4 December 2013, as follows. 

c:oundil is therefore respectfully requested to modify these conditions as detailed in ,ection 5. 

I 	Compliance 

CondiLion (7) reads: 

A section 8813 Restriction shall he created that states that the area identified as 9(d) Open Space 
Reservation Zone in accordance with the provisions of Wollondilly Local Environmental Plan 
1991 is nominally a 'conservation area', and shall not be used for the erection of buildings, 
grazing, clearing or any vegetation, vehicle paths, dams, asset protection zones or any other 
similar purpose. 

Comment 

11w subject land has been the subject of a Voluntary Planning Agreement (VPA) and will be 
dedicated to Council as part of this agreement. A copy of the VPA and plan of subdivision is 
attached to this application. As such, the condition is no longer required and can he deleted. 

Condition (11) reads 

The sandstone gutters that are located at the access points to the subject land shall he removed 
prior to the commencement of any site works and provided to Council for storage. I he 
sandstone gutters shall then be re-instated as far as practicable at the completion of works 
subject of this consent. All costs associated with complying with the condition shall be paid for 
by the persons having the benefit of this consent. 

Comment 

I he gutters were reinstalled after the Stage I works were complete. The gutters were inspected 
and approved by Council officers and a Certificate of Practical Completion issued on 1' 
December 2016 (copy attached). As such the condition should be reworded to retiect that the 
works were undertaken at Stage I. 
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Condition (12) reads: 

Prior to the release of any Occupation Certificate for Stage 2, the works required by NSW 
Transport Roads and Maritime Services shall be satisfied. 

Comment 

The works were completed in Stage I and should he reworded to reflect that stage. 

3 	NatHERS/ABSA Certificates 

'These conditions have been imposed to ensure that the structure is constructed to approved 
standard and related approvals. 

All Stages 

(1) All construction works, including any insulation requirements or other specific 
requirements shall comply with the relevant ABSA/Nati-IERS Certificate prior to the 
release of any Occupation Certificate. 

Cornment 

Wendover House already exists and to retro fit the building to be compliant with this 
requirement would require substantial works to a heritage listed building. It is considered that 
the heading should relate to Stages 2-6, and not include Stage 1. 

4 	Building Design 

These conditions have been imposed to ensure that the appearance/construction of building 
works complies with the aims and objectives of Council's relevant Development Control Plans, 
Policies and relevant Statutory Regulations 

All Stages 

(1) The design details of the proposed building façade, including all external finishes, 

I 	glazing and colours, must he in accordance with the approved materials schedule and 
sample board submitted to Council in September 2011. 

I Comment 

This clause should not apply to stage 1, as Wendover House is heritage listed and will require 

I 
works that would be contrary the heritage significance of this building, particularly in repsect 
of colour scheme. Extensive research was undertaken by 1-leritage Consultant Clive Lucas and 
the building is presently painted in its original colours. The slate roofing is original. 

I 	(4) A certificate from a structural engineer shall be provided to the Principal Certifying 
Authority prior to the release of the Construction Certificate certifying that the existing 
structure is capable of withstanding the forces of the proposed addition. 

1 	(5) All units shall be connected to the reticulated sewerage scheme prior to any occupation of 
the development or the issue of any Occupation Certificate for the now additions. 

I 
1 	
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Evidence of connection in the form of a plumber's certificate shall he submitted to the 
Principal Certifying Authority. 

The adaptable dwellings shall have visual alarms installed in accordance with AS2220.1, 
"Design for Access and Mobility". The alarm shall he arranged to flash in conjunction 
with the audible alarm. 

The adaptable dwellings shall comply with AS1428 "Design for Access and Mobility". 

A continual path of accessible travel shall he provided from the accessible parking spac" 
to each adaptable dwelling. Details shall he provided on the engineering design p!an ,  
prior to the release of any Construction Certificate for the development. 

(11) Prior to the release of any Occupation Certificate certification shall he provided 
demonstrating that conditions (7), (8) and (9) have been satisfied. 

Comment 

It is also noted that there are no additions proposed to Wendover UOUSC and therefore 
condition (4) should be deleted. Condition (9) only requires details on the engineering design 
plans. Conditions (7) and (8) should apply to Stages 2, 3, 4, 5 & 6 not Stage 1. 

5 	Flood Prone Areas 

These conditions have been imposed to reduce the risk and implications of flooding for 
development works that are carried out in flood affected areas within the Shire. 

All Stages 

The property has been identified as being partly within the 1% AEP flood affected area. 
This flood has been adopted for the purpose of controlling development. The 
appropriate 1% AEP flood level is approximately 157.25m AHI). 

The minimum floor level of all units (excluding garages) shall be 0.5rn above the 1% 
AEP flood level (157.25rn AHD). f he minimum floor level of all garages, carports and 
all allocated spaces for resident parking shall be above the 1% AEP flood level (157.25m 
Al-ID). 

A certificate from a registered Surveyor shall be supplied to the principal certifying 
authority prior to the pouring the floor slab (or placing the flooring), verifying 
compliance with the minimum Iloor level specified above. 

Cornment 

The location of Wendover House is not affected by flood from Stonequarry Creek and is net 
subject to any filHng of the site to create building sites for the remainder of the development. 
The above conditions can relate to all stages, but froni condition 4 onwards these should relate 
to Stages 2-6. 
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6 	Construction General 

I Condition (5) was amended by letter dated 2ctd  July 2015 (see attached). 

I 	
8 	Engineering and Construction Specifications 

Ihese conditions have been imposed to ensure that developments within the Shire are of a 
standard which is both safe and acceptable to Council and members of the public:- 

All Stages 

I 	
(2) Engineering design plans for the driveways, car parking, manouevring areas, footpath, 

retaining walls and stormwater drainage for the complete site development, shall be 
submitted to the Nominated Principal Certifying Authority. 

The plans must he approved prior to the issue of a Construction Certificate for any works 
associated with this development. All levels are to be reduced to Australian Height 
l)atum. Road design parameters shall comply with the requirements of Council's Design 
Specifications. 

(5) A certified "Works as Executed" plan from a Charted Professional Engineer or Registered 
Surveyor is to be submitted to the Priiicipal Certifying Authority before issue of an 
Occupation Certificate. 

Comment 

This is a staged development and various road works, car parking, manouevring areas, 
footpath and stormwater is clearly set out in the L)A Conditions for each stage. 

Note Condition 8 was amended by Council by letter dated 2it1  July 2015. 

9 	DrainagStormwater 

Condition (4) reads: 

Details shall be shown on the engineering for staging of the drainage work, with the final main 
drainage and creek outlet completed prior to the issue of an Occupation Certificate for Stage 3. 
This plan shall be approved by the Principal Certifying Authority prior to the issue of any 
Construction Certificate. 

Comment 

Drainage plans have been prepared by D & M Consulting showing how drainage works will be 
undertaken at Stage 2 and then at Stage 3. It is considered that the wording of the consent 
reflect the staging and the plans. 

10 Car Parkingft.oading,'Access 

All Stages 
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A minimum of eight (8) the required car parking spaces shall he reserved for people with 
mobility impairment in accordance with Australian Standard AS28906. 

These spaces shall have dimensions as required by AS289()M.1 and shall he approprialclv 
sigriposted and marked on the pavement. 

All visitor parking spaces shall he appropriately signed stating that they are solely for 
visitor parking only and such wording shall also he stencilled onto the pavement of each 
visitor parking space 

One visitor parking space shall he designed as a car wash bay. Details shall he provided 
on the El)P prior to the release of any Construction Certificate. 

Comnt 

(11) Should be Stages 2, 3, 5 & 6 as these are the only unit blocks with adaptable units and 
disabled parking spaces. 

Should be Stage 4 as this is the stage nominated elsewhere in the conditions to construct 9 
visitor parking spaces. 

Should be Stage 4 

11 Public Roads 

ihese conditions have been imposed to ensure all public road works required by the 
development are provided to an adequate standard. 

All Stages 

(1) The person having the benefit of this consent shall, at no cost to Council, construct and 
dedicate to Council a suitable road or roads to ensure all lots will have access to an 
rppropriate public road. The road shall he constructed to Council's Design 
Specifications. 

Comment 

There are no public roads to be constructed or dedicated to Council, as it is an internal 
driveway system. It is therefore requested that this condition be deleted. 

13 	Earth Fill 

Ihese conditions have been imposed to ensure the sale disposal of fill. 

All Stages 

Comment 

The condition relates to works that need to be undertaken to onal,le other stages to he 
constructed. I he condition should not apply to Stage I, as there are no filling works involved. 
Council is requested to amend the heading to relate to Stages 2-6. 
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I 
15 	Services 

I 	Condition I was amended by Council by letter dated 2t1 July 2015 and should he reworded 
accordingly. 

I Condition (2) reads: 

Provision is to be made for the supply of telephone services to all proposed dwellings in 

I accordance with the requirements of Telstra. In this regard, written confirmation from Teistra 
Australia that arrangements have been made shall be submitted to the Principal Certifying 
Authority prior to the release of the Occupation Certificate. 

I Condition (3) reads: 

A Section 73 Compliance Certificate under the Sydney Water Act 1994 must be obtained. 

Application must be made through an authorised Water Servicing Coordinator. Please refer to 
the Building Developing and Plumbing section of the web site www.sydncywater.com.au  then 
refer to "Water Servicing Co-ordinator" under "Developing Your Land" or telephone 13 20 92 
for assistance. 

The Section 73 Certificate must be submitted to the Principal Certifying Authority prior to the 
issue of any Occupational Certificate for the development. 

Comment 

As noted throughout this report, the development will he undertaken in stages. Therefore the 
conditions should he amended to reflect the staging. 

18 Security and Safety 

All Stages 

Comment 

This heading should also he headed Stages 2-6, as Wendover House already exists, and the 
conditions would require work to the heritage listed building to be compliant with these 
conditions. 

20 Landscaping 

These conditions have been imposed to reduce the impact of any development activity on the 
landscape scenic quality through vegetation works and maintenance. 

Condition (2) reads: 

All landscaping shall be established in accordance with the approved plans prior to the 
approved plans prior to the release of any Occupation Certificate for any unit within Stage 2. 

Comment 
this condition should be amended to reflect staging. 

I 
I 
	 IN 

I 
I 
I 
I 
I 
I 
I 
I 
LI 
I 
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(5) 	An automatic irrigation system shall be established within all landscaping areas. 

Comment 

This condition should be deleted as automatic watering systems are not in the interest of the 
environment and it is more appropriate to plant drought resistant plants. 

23 	Section 94 Contributions 

Condition (1) reads: 

Payment of a contribution for the thirty (30) dwellings in accordance with the Wollondilly 
Section 94 Contribution Plan 2000, the cost of which will he determined and payable at the time 
Of the release of the Construction Certificate. 

(flrnrn.n F 

We suggest that the wording may he amended to reflect the Vl'A that has been endorsed by the 
owner and Council. 

24 Subdivision Plans 

All Stages 

Comment 

This should be headed At Each Stage. 1 he DA Approval is for a Staged Strata Title Subdivision 
so that each stage can he completed and sold off. 

Sge 1 Only 

Condition (5) reads: 

Submission of the appropriate instruments under the Conveyancing Act (e.g. Section 88B) with 
the linen plan to create the following Restrictions as to User on the tots and responsibilities on 
future owners. 

The conservation area shall measure 18,5m along the western boundary of Lot A DP 154331 
towards, in a straight line, 16.5rn eastern property boundary of Lot 1 DP 782120. 

A Section 8813 Restriction shall be created that states that the conservation areas shall not be 
used for the erection of buildings, grazing, clearing of any vegetation, vehicle paths, dams, 
asset protection zones or any other similar purpose. 

The Section 88B instrument shall contain a provision that it may not he extinguished or altered 
except with the Consent of Wollondilly Shire Council, Details of the Restriction as to User shall 
lx iiidu ited on HIO Certificate and on the Cortifik ate of I itiL for the I intl 

Comment 
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A plan of subdivision will be submitted to Council with the VPA to create the open space lot 

2.2 OF FAILS (IF MOI)IFICAFION 

As stated above, the approved plans showed the extent of development. 
The conditions that are requested to he modified or deleted are addressed below. Importantly, 
the request to modify or delete conditions does not substantially change the approved 
application, as there are no changes to the plans. 

1 	2.3 1 AND ANt) ENVIRONMENT COURT DECISIONS 

There have been a number of Court decisions regarding whether an application to modify a 

I consent under Section 96 of the Act is "substantially the same" as that approved. The planning 
merits of the modification are not relevant to the determination of the threshold question of 
whether the development to which the consent relates would be substantially the same 

I 

	

	development as the development for which the consent was originally granted. In this regard, 
Council must apply the "substantially the same development test". 

I 	In respect of the subject Section 96(IA) application, there is no change to the proposed use of 
the land for multi-dwelling housing, under the R3 Medium Density zone. 

I
I he Court has found amended development not to be substantially the same where land use 
changes are proposed under the amended application (i.e. retail to residential). This is not the 
case under this amended application where the main features of the original approval are 
maintained for multi-dwelling housing. 

The nature of Section 96 assumes that there is likely to he some change between an original 
proposed (and approved) development and a modified one. The decision of North Siidriey 
Council - v - Michael Standleil & Associates Pty Ltd (97 LGHA 433, 12 May 1998, Mason P), added 
to the understanding of the appropriateness of permitting a modification as follows: 

Parlunent has therefre made it plain that ci consent i not set in concrete - it has chosen to facilitate 
the modification of consents, conscious that such modifications may involve beneficial cost savings 
arid/or improvements to aneniti/." 

Clearly the amended application only essentially involves the staging of the application to suit 
how the development will he consftucted over the period that it takes to consfruct the 
dwellings. 

In contemplating consent for a modification, it is the degree of change which determines 
whether the consent authority has the power to approve a modification or where there is no 
such power whether the application fails to pass the threshold test under Section 96lA)(h) of 
the Act. 

The subject amended application does not modify or delete an essential element of the 
approved categoriscihon, being multi-dwelling housing. 

The following provides details of cases sited in this regard: 

• Azi.opardi v 'l'asman UE5 Industries Ltd (1985) 3 NSWLR 139; 
• Frimhella Pty ltd v Mosirian Municipal Council (1993) 79 LCERA 367; 

I 

I 
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• Coles v Woollahra Municipal Council (1986) 59 LGRA 133; 
• Cyril Smith & Associates Pty Ltd v Waverley Council [2001] NSWLEC 150; 
• Moto Projects (No. 2) Pty Ltd v North Sydney Council (1999) 106 LGERA 298: 
• North Sydney Council v Michael Standley & Associates (1998) 43 NSWLR 468; 97 1.GER1\ 

433; 
• Randwick Municipal Council v Crawley and Others (1986) 60 LGRA 277; 
• Vacik PLy Limited v Penrith City Council (Stein L NSWT.EC, 24 February 1992, 

unreported) 

Case law in the Vacik matter stated that the test in the following terms: 

'substantially when used in the section means essent:allij or niatcrmll:/ r hazoi the anze esSt?tc 

Lloyd J also referred to the matter of Moto Projects (Nb. 2) PLij Ltd o Nborth Sidneij Council 
wherein Bignold J said: 

lbie cornpaiatiz'c task does not nicreh inc"ohk' a co?lIparlstln f a physical fratures of corn pont'?lts of the 
dLoclopment as currently approved and inodijed where the coin paratrve exercise is undertaken in some 
LlJpe of sterile vacuum. Rather, the comparison involves an appreciation, qualitative, as well as 
quantitative of the development being compared in their proper context (including the circumstances in 
which the development consent was granted)." 

The decisions by the Court in these case matters have varied considerably. Importantly, the test 
in all these matters has been whether the approved development is substantially the same as 
that proposed by the new application to amend the consent. As described below, we are of the 
opinion that the application is substantially [lie same. As SLICII the consent remains 
substantially the same, being multi-dwelling housing. 

I laying regard to the above, we are of the opinion that the development is substantially the 
same and that Council has the authority to deal with the application under Section 96(1 A) of 
the EE'&A Act 1979. 

3 Environmental Planning and Assessment Act 1979 

3.1 	CE.AUSL 115 or THF REGULAT [ON 200() 

Clause 115(l) of the Regulation 2000 sets out a series of matters that are required to he 
addressed in an application for modification of development consent. 
These are addressed as follows: 

	

3.1.1 	A PFS(RIPI l0'J 01 tilE l)IVII ()l'ML\i 10 LII. (AlKiLV()U I LNl)l R lift (0\SIN I 

[he consent as approved by Council is described as the Stage 36 Residential Units and Strata 
li tie Subdivision. 

	

3.1.2 	7 HE A1)1)RILSS .\NI) Ft)R'vI.\l. P.\ftUTCI..I AL(S (Ii F1TI..I'. OF IHE I AND ON WH1(lI I HE 

t)EVF.I 0l'MLNT IS TO III- CARRIF.D OUl 

The address of the property is described in Section 1.1 of this application. 

13 
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313 A DESCRIPTION OF 1 . 1* I'R(.)POSFI) \iOI)IFICATIONS FO FilL DLVLLOPMEN I CONSENT 

The proposed modification is described in Sections 2.1 and 2.2 of this application. Simply the 
application seeks to submit modify or delete conditions that relate to staging of the application. 

3.1.4 A S rAnMENi OF FuEl LIFEC 15 OF IEIL MODIFICATION 

This report sets out and describes the likely effects of the proposed modification. It is 
considered that the modification or deletion of the conditions will have no impact on the 
amenity of the area and will not impact on other imposed conditions. 

3.1. 	A DlS(TIPTtO\ OF TIFF EXPEC FF1) IMPACTS OF TIlE MODIFICAIION 

It is not expected that there will he a significant impacts on the amenity of the area or adjoining 
neighbours as a result of the modifications. 

3. 1. (1 	SCOPE OF IHE DF.VEI,OPMFN I AS II' IS . ..C) BE MODIFIR) 

The development as it is proposed to be modified will remain substantially the same as the 
development that was originally approved. 

4 Modification of Consent to Development Application 788/2005 

[he Environmental Planning and Assessment Act 1979 (NSW) establishes the system of 
planning, environmental impact assessment and development approvals in NSW. The ability to 
modify development consents is provided in SecLioti 96 of the EP&A Act. 

Section 96 confers three scparite powers to modify a development consent: 

• Modifications involving errors, misdescriptions or miscalculations- contained in Section 
96(1). 

• Modifications with minimal environmental impact- contained in Section 96(IA) 
Subsection (IA) confers the power if the consent authority is satisfied, inter alia, that the 
proposed modification is of 'minimal environmental impact'. 

• Other modifications- contained in Section 96(2) Subsection (2) confers the more general 
and widely based power. Pursuant to Section 96(2) , the consent authority is granted a 
general power to grant a modification if it involves more than minimal environmental 
impact, provided the development is substantially the same development and provided 
other conditions are fulfilled as set out in Section 96(2) (c) and (ii). 

In each case above, it is relevant to note that the same wording is used, namely "to modify a 
development consent". Subsection (2) requires any such modification to be "substantially the 
same" development. 

This application is to be dealt with by way of utilising the powers conferred under Section 
96( IA). 

Ihose matters listed under Section 96 and the relevant response is provided below: 

a) It is satisfied that the proposed modification is of minimal environmental impact, 
and 

I 
I 
	 14 
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l'he modification seeks to modify or delete certain conditions of Consent to 
Development Application 788/2005, as detailed in Section 5 below, with reasons 
provided at Section 2.2 above. 

b) It is satisfied that the development to which the consent as modified is substantially 
the same development as the development for which the consent was originally 
granted and before that consent as originally granted was modified (if at all) under 
this section, and 

We are of the opinion that the modification sought is within the gambit of Section 96 
and that Council can delete the conditions accordingly. 

c) It has notified the application in accordance with: 

The regulations, if the regulations so require, or 

No notification is required pursuant to the regulations. 

A Development Control Plan, if the consent authority is a Council that has 
made a Development Control Plan under section 72 that requires the 
notification or advertising of applications for modification of a 
development consent, and 

This is a matter for Council to decide if it wishes to not.i!y the application. We are not 
aware if Council received any submissions to development application 788/2005. 

d) It has considered any submissions made concerning the proposed modification 
within any period prescribed by the regulations or provided by the Development 
Control Plan, as the case may be. 

Council can assess any submissions made in respect of the application to amend the 
consent. 

The proposed modification therefore satisfies the criteria listed under section 96 of the EP & A 
Act 1979, which allows Council to modify the consent and in this case to delete certain 
conditions of the consent as detailed in this application. 

5 	 Conclusion 

1-laying regard to the matters raised in this report, it is recommended that Council give 
favourable consideration to modifying or deleting conditions to Consent to Development 
Application 788/2005 for the reasons espoused above, as follows: 

I 	Compliance 

E)elete Condition 1(7) for reasons espoused in this report. 

Amend Condition 1(11), as the sandstone utters have been reinstated and certified by Council 
officers, to iead as follows: 
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I 
I 

the sandstone gutters that are located at the access points to the subject land shall he removed 
priorto the commencement of any site works for Stage I and provided to Council for storage. 
The sandstone gutters shall then be re-instated as far as practicable at the completion of Stage I 
works subject of this consent. 

I 	All costs associated with complying with the condition shall be paid for by the persons having 
the benefit of this consent, 

I Amend Condition (12), as works already competed in Stage 1: 

Prior to the release of any Occupation Certificate for Stage 1, the works required by NSW 

I 	
Transport Roads and Maritime Services shall be satisfied. 

3 	NatH ERS/ABSA Certificates 

I 	These conditions have been imposed to ensure that the structure is constructed to approved 
standard and related approvals. 

I Amend all stages to read: 

Stages 2-6 

I 	(1) All construction works, including any insulation requirements or other specific 
requirements shall comply with the relevant ABSA/NatHERS Certificate prior to the 

I
release of any Occupation Certificate. 

4 	B uilding Design 

I 	These conditions have been imposed to ensure that the appearance/construction of building 
works complies with the aims and objectives of Council's relevant Development Control Plans, 
Policies and relevant Statutory Regulations. 

l)elete Condition 4(4), as there are no additions. 

Amend the conditions to read: 

Stages 2-6 

(1) The design details of the proposed building façade, including all external finishes, glazing 
and colours, must be in accordance with the approved materials schedule and sample 
hoard submitted to Council in September 2011. 

Stages 2 - 6 

(5) All new units shall be connected to the reticulated sewerage scheme prior to any 
occupation of the development or the issue of any Occupation Certificate for the new 
units. Evidence of connection in the form of a plumber's certificate shall be submitted to 
the Principal Certifying Authority. 

The remaining conditions, alter current Condition I will need to be renumbered commencing 
from (3). 
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(11) Prior to the release of the Occupation Certificate for each stage, certification shall be 
provided demonstrating that conditions (7), (8) and (9) have been satisfied. 

4 	 Hood Prone Areas 

'I hose conditions have been imposed to reduce the risk and implications of flooding for 
development works that are carried out in flood affected areas within the Shire. 

Amend this section as follows: 

All Stages 

The property has been identified as being partly within the 1 ¼ AEP flood affected area. 
This flood has been adopted for the purpose of controlling development. The 
appropriate 1% AEP flood level is approximately 157.25m Al ID. 

The minimum floor level of all units (excluding garages) shall he 0.5m above the 1% 
AEP flood level (157.25m AIID). The minimum floor level of all garages, carports and 
all allocated spaces for resident parking shall he above the I ¼ AEP flood level (157.25m 
Al-ID). 

A certificate from it registered Surveyor shall he supplied to the principal certifying 
authority prior to the pouring the floor slab (or placing the flooring) verifying 
compliance with the minimum floor level specified above. 

Stages 2-6 

The remaining conditions from number 4 shall he listed under the above heading. 

9 	Drainag/Stormwater 

Condition (4) shall be amended to read: 

Staging of the drainage work shall generally he undertaken in accordance with the plans 
prepared by I) & M Consulting Pty ltd (Drawing No 14083 - Stage 2 Plan (including soil and 
water management plan) and Drawing No 14083 - Stage 3 Plan)), with Lhe final main drainage 
and creek outlet completed prior to the issue of an Occupation Certificate for Stage 3. This plan 
shall be ap1roved by the Principal Certilving Authority prior to the issue of any Construction 
Certificate. 

10 Car Parking(Loading/Access 

Delete Condition (8) under the heading of Stage 2. 

The consent conditions will need to be renumbered frin CoridiUon 8, if the following is 

amended. 

Stage 4 
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All visitor parking spaces shall he appropriately signed stating that they are solely for 
visitor parking only and such wording shall also be stencilled onto the pavement of each 
visitor parking space. 

One visitor parking space shall be designed as a car wash bay. Details shall be provided 
on the EI)P prior to the release of any Construction Certificate, 

Stages 2, 3, 5 & 6 

(14) A total of eight (8) (to each stage) the required car parking spaces shall be reserved for 
people with mobility impairment in accordance with Australian Standard A62890.6. 

these spaces shall have dimensions as required by AS2890.6.1 and shall be appropriately 
signposted and marked on the pavement. 

11 Public Roads 

Delete Condition 11(1), as this condition is not applicable to the development. 

13 	Earth Fill 

these conditions have been imposed to ensure the safe disposal of fill. 

All stages to read: 

Stages 2-6 

15 Services 

Condition 1 was amended by Council by letter dated 2' July 2015 and should be reworded 
accordingly. 

Amend Condition (2) to read: 

I'rovision is to he made for the supply of telephone services to all proposed dwellings in 
accordance with the requiremeni of l'elstra. In this regard, written confirmation from leistra 
Australia that arrangements have been made shall be submitted to the Principal Certifying 
Authority prior to the release of the Occupation Certificate for each stage. 

Amend Condition (3) to read: 

A Section 73 Compliance Certificate under the Sydney Water Act 1994 must be obtained. 

Application must he made through an authorised Water Servicing Coordinator. Please refer to 
the Building Developing and Plumbing section of the web site vw.syijnuyoter.eom.au  then 
refer to "VVater Servicing Co-ordinator" under "Developing Your Land" or telephone 13 20 92 

I 	
for assistance. 

The Section 73 Certificate must be submitted to the Principal Certifying Authority prior to the 
issue of the Ocuipational Certificate for each stage. 

I 
1 	
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18 Security and Safety 

Amend all stages to read: 

Sges 2-6 

20 Landscaping 

Amend Condition (2) as follows: 

All landscaping shall be established in accordance with the approved staged plans prepared by 
Nicholas Bray Drawing LOl (I)) and L02 (I)) prior to the release of the Occupation Certificate 
for each stage. 

l)elete condition (5). 

23 Section 94 Contributions 

Amend Condition (1) to read: 

Payment of a contribution for the thirty six (36) dwellings in accordance with the Wollondilly 
Section 94 Contribution Plan 2000, the cost of which will be determined and payable at the time 
of the release of the Construction Certificate. The contribution to Council can be offset by way 
of the dedication of the RE1 Open Space land, as referred to in the agreed to in the Voluntary 
Planning Agreement, subject to any variation to the contribution rates applicable at the time of 
issuing the Occupation Certificates for each stage. 

24 Subdivision Plans 

Amend "All Stages" to read "Each Stage" 

Amend Condition (5) to read: 

Stage I Only 

(5) Submission of a Linen Plan of Subdivision of Lot 13 L)P 1188967 to create Torrens Title Lots  
1 & 2. Lot 2 to he dedicated to Wollondilly Shire Council as Public Reserve as per the agreed 
Voluntary Planning Agreement. 

The Public Reserve Land shall measure 185M along the western boundary of Lot 13 DP 
1188967 towards, in a straight line, 16.5M eastern property boundary of Lot 13 DP 1188967, 

A Section 8813 Easement to Drain Water 3M wide shall be created and shall contain a provision 
that it may not be extinguished or altered except with the consent of Wollondilly Shire Council. 
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Annexure "A" 
Voluntary Planning Agreement 
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michael brow 

Lot 13 DP 1188967, No 83 Menangle 

Street, Picton 

Planning Agreement 

Under s93F of the Environmental Planning and Assessment 

Act 1979 

THM1 
Li 

Wollondilly Shire Council 

& 

Deem kies Pty Ltd 

Dated/2 	 2017 

WOLLONDILLY S1IRE COU NC L 
TRMN() 	, 
P1101' No 

- 8 NOV 2017 

AUTH. No. 

ASSiGNED TO: 
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Planning Agreement 

WollondiUy Shire Council 

Deemkies Pty Limited 

U 
Planning Agreement 

Parties 

Wollondilly Shire Council ABN 93 723 245 808 of 62-64 Menangle Street, Picton, 

New South Wales 2571 (Council) 

Deemkies Pty Limited ABN 71 593 183 027 of 55 Vctoia Street. Potts Pcin, N't 

South Wales 2011 (Owner) 

Background 

The Owner wishes to carry out the construction of the Development. 

On 14 January 2013, the Council approved a Development Application for the 

Development on the Land under the provisions of Wollondilly Local Environmental 

Plan 1991. 

Council is seeking to acquire the RE1 Land. 

The Parties agree that the Owner will dedicate the RE1 Land for public open space, 

which forms part of the Stonequarry Creek Riparian Corridor. The total area of 'and 

to be dedicated is 1074m 2  (refer to plan at Schedule 2). Dedication of the RE1 Land 

is in accordance with Council's "Dedication of Land" Policy PLA0036. 

Condition 23(1) of the Development Consent for the Development requires the 

payment of development contributions under s94 of the Act. 

The Owner is desirous to dedicate the RE1 Land to Council in part satisfaction of 

condition 23(1). 

The Owner proposes to lodge an application pursuant to s96 of the Act to modify the 

Development Consent for the Development to vary condition 23(1). The proposed 

modification, if granted will permit the dedication of the RE1 Land and the 

consequent reduction of the s94 Contributions payable by the Owner by the 

Reduction Amount. 

H 	The Parties have agreed to enter into this Deed for the purpose of setting out the 

terms and conditions upon which the Owner will dedicate the RE1 Land to the 

Council and it will reduce the amount of the contributions stated n Condition 23(1) of 

Development Consent to the Development. 

WSC - Deemkies Ply Ltd VPA vsn for execution 	 2 
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Planning Agreement 

Wollondilly Shire Council 

Deemkies Pty Limited 

1. 	Until the Deed operates, this agreement constitutes the Owners irrevocable offer to 

make a dedication of the rand in connection with the Development Consent to the 

Development, on the terms and conditions set out in this Deed. 

Operative provisions 

Definitions & Interpretation 

11 	In this agreement the following definitions apply: 

Act means the Environmental Planning and AssessmentAct 1979 (NSW). 

Charge Land means the RE1 Land. 

Claim includes a claim, demand, remedy suit, injury, damage, loss, Cost, 

liability, action, proceeding or right of action. 

Construction CertifIcate has the same meaning as the Act. 

Costs means a cost, charge, expense, outgoing, payment, fee and other 

expenditure of any nature. 

Deed means this Deed and includes any schedules, annexures and 

appendices to this Deed. 

Development means the construction of a staged 36 residential units and 

strata title subdivision approved pursuant to Development Application 

1078812005 as amended. 

Development Application has the same meaning as in the Act. 

Development Consent has the same meaning as in the Act, and includes 

development consent as modified from time to time in accordance with the 

Act. 

Development Contribution means a monetary contribution, the dedication 

of land free of cost, the carrying out of a Council Works, or the provision of 

any other material public benefit, or any combination of them, to be used for. 

or applied towards, a public purpose. 

Dispute means a dispute or difference between the Parties under 

relation to this Deed. 

Drainage Easement means the easement for drainage that is 3m wide 

through the REI Land. 
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Planning Agreement I Woflond lily Shire Council 

Deemkies Pty Limited 

I 	- - 
GST has the same meaning as in the GST Law. 

GST Law has the meaning given to that term in A New Tax System (Goods 

and Services Tax) Act 1999 (Cth) and any other Act or regulation relating to 

the imposition or administration of the GST. 

Just Terms Act means the Land Acquisition (Just Terms Compensation) Act 

1991. 

Land means the land legally described as Lot 13 in DP 1188967, No 83 

Menangle Street, Picton and shown in Schedule I 

Party means a party to this agreement, including their successors and 

assigns. 

Public land has the same meaning as in the Local Government Act 1993. 

Note. The term is defined as follows; 

public land means any land (including a public reserve) vested in or under 
the control of the council, but does not include: 

a public road, or 

land to which the Crown Lands Act 1989 applies, or 

(C) a common, or 

(d) land subject to the Trustees of Schools of Arts Enabling Act 1902. 

Public Reserve rtas the same meaning as in the Local Government Act 

1993. 

REI Land means that part of the Land to be dedicated to Council and shown 

in Green on the map attached to Schedule 2. 

Reduction Amount means an amount of $321,500.00, being an amount 

agreed between the parties based on 2 independent valuations of the RE1 

Land. 

Regulation means the Environmental Planning and Assessment Regulation 

2000. 

S94 Contribution means a monetary contribution or the dedication of land 

free of costs pursuant to s94 of the Act. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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Planning Agreement 

Wollondilly Shire Council 

Deemkies Pty Limited 

1.2 	In the interpretation of this agreement, the following provisions apply unless 

the context otherwise requires: 

12.1 Headings are inserted for convenience only and do not affect the 

interpretation of this agreement. 

1.2.2 A reference in this agreement to a business day means a day other 

than a Saturday or Sunday on which banks are open for business 

generally in Sydney. 

1.2.3 If the day on which any act, matter or thing is to be done under this 

agreement is not a business day, the act, matter or thing must be 

done on the next business day. 

1.2.4 A reference in this agreement to dollars or $ means Australian dollars 

and all amounts payable under this agreement are payable in 

Australian dollars. 

1 2 5 A reference in this agreement to any law, legislation or legislative 

provision includes any statutory modification, amendment or re- 

enactment, and any subordinate legislation or regulations issued 

under that legislation or legislative provision. 

1 .2.6 A reference in this agreement to any agreement, deed or agreement 

is to that agreement, deed or agreement as amended, novated, 

supplemented or replaced. 

1.2.7 A reference to a clause, part, schedule or attachment is a reference 

to a clause, part, schedule or attachment of or to this agreement. 

1.2.8 An expression importing a natural person includes any company, 

trust, partnership, joint venture, association, body corporate or 

governmental agency. 

1 2.9 Where a word or phrase is given a defined meaning, another part of 

speech or other grammatical form in respect of that word or phrase 

has a corresponding meaning. 

1 .2.10 A word which denotes the singular denotes the plural, a word which 

denotes the plural denotes the singular, and a reference to any 

gender denotes the other genders. 

WSC - Deemkies Ply Ltd VPA vsr for execuUon 	 5 
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Planning Agreement 

Wollondilly Shire Council 

Deemkies Pty Limited 

1.2.11 References to the word include or 'including are to be construed 

without limitation. 

1.2.12 A reference to this agreement includes the agreement recorded in 

this agreement. 

1 2.13 A reference to a party to this agreement includes a reference to the 

servants, agents and contractors of the party, and the party's 

successors and assigns. 

1.2.14 Any schedules, appendices and attachments form part of this 

agreement. 

2 	Application of this Deed 

2.1 	This Deed applies to the Development and the Land. 

3 	Commencement 

3.1 	This Deed commences and has force and effect on and from the date upon 

the grant of consent to the modification application under s96 of the Act to 

modify condition 23(1) of the Development Consent to the Development. 

4 	Status of this agreement 

4.1 	Until the Deed operates, this agreement constitutes the Owners irrevocable 

offer to enter into the Deed in accordance with the Development Consent to 

the Development, as amended. 

42 	The Deed operates only if: 

4.2.1 the carrying out of the Development is subject to a condition imposed 

under s931(3) of the Act requiring this Deed to be entered into; and 

4.2.2 the Deed is: 

executed by both Parties; or 

each party has executed separate counterparts of this Deed 

and exchanged counterparts. 

43 	This Deed does not exclude. 

4.3.1 	the application of s94 of the Act to the Development, 
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Planning Agreement 

Wollondilly Shire Council 

Dee mkies Pty Limited 

4.3.2 the application of s94A of the Act to the Development, 

4.3.3 the application of s94EF of the Act to the Development. 

5 	Warranties 

5.1 	The Parties warrant to each other that they: 

5.1.1 	have full capacity to enter into this Deed, and 

5.1.2 are able to fully comply with their obligations under this Deed. 

6 	Surrender of right of appeal, etc 

6.1 	The Owner is not to commence or maintain, or to cause or procure the 

commencement or maintenance, of any proceedings in any court or tribunal 

or similar body appealing against, or questioning the validity of this Deed, or 

an Approval relating to the Development in so far as the subject-matter of the 

proceedings relates to this Deed. 

7 	Land Dedication 

7.1 	The Owner must dedicate the RE1 Land to Council prior to the issue of a 

Construction Certificate for the Development. 

7.2 	Except as modified by this Deed, the Owner will pay the s94 Contributions as 

set out in the Development Consent to the Development. 

7.3 	Upon dedication of the RE1 Land the s94 Contribution payable pursuant to 

the Act and set out in condition 23(1) of the Development Consent to the 

Development shall be reduced by the Reduction Amount. 

7.4 	This dedication of the RE1 Land is conditional upon the Owner preparing and 

procuring the registration of: 

7.4.1 	a plan of subdivision to create the REI Land generally in accordance 

with Schedule 2, and 

7.4.2 an instrument pursuant to s88B of the Coriveyancing Act 1919 

creating the Drainage Easement on the REt Land generally in 

accordance the map attached to Schedule 2. 
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Planning Agreement 

Wollondilly Shire Council 

Deemkies Pty Limited 

8 	DedicatIon 

8.1 	Upon notification of registration of the deposited plan and s88B instrument 

referred to in clause 7.4, Council will confirm in writing to the Owner that the 

required s94 Contribution stated in Condition 23(1) of the Development 

Consent to the Development will be reduced by the Reduction Amount. 

8.2 	Council is not required to pay any compensation in respect of the dedication 

of the RE1 Lana. 

8.3 	The Owner must ensure that the RE1 Land is dedicated to Council free n 

encumbrances and affectations, other than the Drainage Easement 

Condition of the REI hand 

he Oor:c: warrants that the 1tL 1 Land, OE; atte Urne ci recjetration of Inn' 

deposited plan and s888 instrument referred to in clause 7.4. in in 

r n  ia our ne a! ireI" 	owl 	a 	bHc IeawvC 

rite Ccc. HI .'.nrn ,A 14 ftii h'c c:nww. 'a 	iraai.:cje Easrw 

10 	Licence for Access 

10.1 	The Owner w11t grdet to Cuuncii a 11c. 811ce, at tic cost to Luuncil 

the agreement of future owners agree to such a licence, for Couici tn. enter 

the Land: 

10.1.1 up to 20 times per year for the purpose of gaining ac.:ass 

Lund tc .':ia!n- 	R. i Laid In' L t 	nrr:Ieinird Ci".! 

until such time as alternative access is provided along the Stonequarry Crc 

corridor. 

10.2 	The licence will permit pedestrian and vehicular access for vehicles such as 

a small truck, utility or ride-on mower access and shall continue until Coun:ii 

notifies the Owner or the owners of the Land at the time, that alternative 

permanent access to the REI Land has been obtained by Council and 
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Planning Agreement 

Wollondilly Shire Council 

Deemkies Pty Limited 

access through the Land is no longer required This right of access does not 

permit the general public access through the Land 

11 	Costs 

11.1 	The Owner is to pay Council's reasonable costs in regards to the drafting and 

negotiation of the Deed and any valuation report that is required in relation to 

the Reduction Amount. 

12 	Further agreements relating to this Deed 

12.1 	The Pai-ties may, at any time, enter into such other agreements relating to 

the subject-matter of this Deed that they consider are necessary or desirable 

in order to give effect to this Deed. 

12.2 	An agreement referred to in clause 12.1 is not to be inconsistent with this 

Deed. 

13 	Breach of obligations 

13.1 	If the Council reasonably considers that the Owner is in breach of any 

obligation under this Deed, it may give a written notice to the Owner: 

13.1.1 specifying the nature and extent of the breach, 

13.1 2 requiring the Owner to: 

rectify the breach if it reasonably considers it is capable of 

rectification, or 

pay compensation to the reasonable satisfaction of the 

Council in lieu of rectifying the breach if it reasonably 

considers the breach is not capable of rectification, 

13,1.3 specifying the period within which the breach is to be rectified or 

compensation paid, being a period that is reasonable in the 

circumstances. 

13.2 	Any costs incurred by the Council in remedying a breach in accordance with 

clause 13.1 may be recovered by the Council as a debt due in a court of 

competent jurisd iction. 
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13.3 	For the purpose of clause 13.2, the Council's costs of remedyrig a breach 

the subject of a notice given under clause 13.1 include, but are not lImited to: 

13.3.1 the costs of the Council's servants, agents and contractors 

reasonably incurred for that purpose, 

13.3,2 all fees and charges necessarily or reasonably incurred by the 

Council in remedying the breach, and 

13 3.3 all legal costs and expenses reasonably incurred by the Council, by 

reason of the breach 

13.4 	Nothing in this clause 13 prevents the Council from exercising any rights it 

may have at law or in equity in relation to a breach of this Deed by the 

Owner, including but not limited to seeking relief in an appropriate court. 

14 
	

Enforcement 

14.1 	Without limiting any other remedies available to the Parties, this Deed may 

be enforced by either Party in any court of competent jurisdiction. 

14.2 	For the avoidance of doubt, nothing in this Deed prevents: 

14.2.1 a Party from bringing proceedings in the Land and Environment 

Court to enforce any aspect of this agreement or any matter to which 

this Deed relates, 

14.12 the Council from exercising any function under the Act or any other 

Act or law relating to the enforcement of any aspect of this Deed or 

any matter to which this Deed relates. 

15 	Registration of this Deed 

15.1 	The Parties agree to register this Deed for the purposes of s93H(1) of the 

Act. 

15.2 	Not later than 10 days after the execution of this Deed, the Owner is to 

deliver to the Council in registrabte form: 

15.2.1 an instrument requesting registration of this Deed on the title to the 

Land duly executed by the Owner, and 

15.2 2 the written irrevocable consent of each person referred to in s93H(1) 

of the Act to that registration. 
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15.3 The Owner is to do such other things as are reasonably necessary to enable 

registration of this Deed to occur. 

15.4 	The Parties are to do such things as are reasonably necessary to remove 

any notation relating to this Deed from the title to the Land once the Owner 

has completed its obltgations under this Deed to the reasonable satisfaction 

of the Council or this Deed is terminated or otherwise comes to an end for 

any other reason. 

16 	Grant of Charge 

161 	On the date of execution of this Deed, the Owner grants to the Council a 

fixed and specific charge over the Owner's right, title and interest in the 

Charge Land, to secure: 

16.1.1 the performance of the Owner's obhgation under this Deed, and 

16.1.2 any damages that may be payable to the Council, or any costs which 

may be incurred by the Council in the event of a breach of this Deed 

by the Owner. 

16.2 	Upon the execution of this Deed, the Owner is to give to the Council an 

instrument in registrable form under the Real Property Act 1900 duly 

executed by the Owner that is effective to register the Charge on the title to 

the Charge Land. 

16.3 	If the Charge Land comprises part only of a lot in a deposited plan at the time 

that the instrument referred to in clause 16.2 is required to be given, the 

Owner is to give the Council an instrument that charges a greater area of the 

Land which includes the whole of the Charge Land. 

16.4 	The Owner is to do all other things necessary, including execute all other 

documents, to allow for the registration of the Charge. 

17 	Caveat and Discharge 

17 1 	The Owner agrees that 

17.1.1 the Council may lodge a caveat on the title of the Land to which the 

Charge applies. 
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17.1.2 the Council is to release the caveat from any part of the Land to 

which the Charge applies that Is not the Charge Land once that part 

of the Land is contained in a separate lot to the Charge Land, and 

17 1 3 the Council cannot be required to have the caveat removed from the 

title to the Charge Land other than in accordance with clause 17.2. 

17,2 	The Council is to release the Charge and withdraw the caveat from the title to 

the Land on satisfaction by the Owner of its obligations under this Deed. 

17.3 	For the purposes of clause 17.2 the Council is to use its reasonable 

endeavours to provide any documentation necessary to enable the release of 

the Charge and withdrawal of the caveat from the title of the Land. 

17.4 	Nothing in this Deed prevents the registration of a plan of subdivision in 

respect of the Charge Land. 

18 	Acquisition of land required to be dedicated 

18.1 	If the Owner does not dedicate the RE1 Land under this Deed at the time at 

which it is required to be dedicated, the Owner consents to the Council 

compulsorily acquiring the land for compensation i n the amount of $1 without 

having to follow the pre-acquisition procedure under the Just Terms Act. 

18.2 	The Council is to only acquire land pursuant to clause 18.1 if it considers it 

reasonable to do so having regard to the circumstances surrounding the 

failure by the Owner to dedicate the land required to be dedicated under this 

Deed. 

18.3 	Clause 18.1 constitutes an agreement for the purposes of s30 of the Just 

Terms Act. 

18.4 	If, as a result of the acquisition referred to in clause 18.1, the Council is 

required to pay compensation to any person other than the Owner the Owner 

is to reimburse the Council that amount, upon a written request being made 

by the Council, 

18.5 	The Owner indemnities and keeps indemnified the Council against all Claims 

made against the Council as a result of any acquisition by the Council of the 

whole or any part of the land concerned except if, and to the extent that, the 

Claim arises because of the Council's negligence or default. 
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18.6 	The Owner is to promptly do all things necessary, and consents to the 

Council doing all things necessary, to give effect to this clause 18, including 

without limitation: 

18.6.1 signing any documents or forms, 

18.6.2 giving land owner's consent for lodgement of any Development 

Application 

186.3 producing certificates of title to the Registrar-General under the Real 

Property Act 1900, and 

18.6.4 paying the Council's costs arising under this clause 18. 

19 	Sale of the Land 

19.1 	The Owner must not to sell transfer or otherwise deal with the Land or part 

of the Lend unless: 

19.1.1 The Owner has, at no cost to the Council, first procured the 

execution by the person with whom the Owner are dealing of a deed 

with the Council (on terms reasonably acceptable to the Council, 

including in respect of the provision of security) under which that 

person agrees to be bound by this agreement in the same way as tne 

Owner, and 

19.1.2 the Council, by notice in writing to the Owner, has stated that 

evidence satisfactory to the Council has been produced by the 

Owner to show that the person with whom the Owner is dealing is 

reasonably capable of performing its obligations under this Deed 

19 1.3 the Owner is not in breach of this Deed, 

19,2 	the Owner remains liable to perform its obligations under this Deed until it 

has complied with clause 19.1. 

20 	Transfer, assignment or novation of rights and obligations by Owner under this 

agreement 

20.1 	The Owner must not, assign, novate or otherwise deal with its rights and 

obligations under this Deed unless: 
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I 
the 20.1.1 the Owner has, at no cost to the Council, first procured 	execution 

by the person with whom the Owner is dealing of a Deed with the 

I Council (on terms reasonably acceptable to the Council, including in 

respect of the provision of security) under which that person agrees 

I to perform the Owner's obligations under this agreement, and 

has 	that 20.1.2 the Council, by notice in writing to the Owner, 	stated 

evidence satisfactory to the Council has been produced by the 

I Owner to show that the person with whom the Owner is dealing is 

reasonably capable of performing its obligations under this 

I agreement, and 

20.1.3 the Owner is not in breach of this agreement. 

1 20.2 	The Owner remains liable to perform its obligations under this Deed until it 

21 	Dispute resolution - expert determination 

I 21.1 	This clause applies to a Dispute between any of the Parties to this Deed 

concerning a matter arising in connection with this Deed that can be 

determined by an appropriately qualified expert if: 

I 21.1.1 	the Parties to the Dispute 	that it can be so determined, or agree 

I 
21.1.2 	the Chief Executive Officer of the professional body that represents 

persons who appear to have the relevant expertise to determine the 

Dispute gives a written opinion that the Dispute can be determined by 

I a member of that body. 

21.2 	A Dispute to which this clause applies is taken to arise if one Party gives 

I another Party a notice in writing specifying particulars of the Dispute. 

21.3 	If a notice is given under clause 21.2, the Parties are to meet within 14 days 

I 
of the notice in an attempt to resolve the Dispute. 

Dispute is to be 21.4 	If the Dispute is not resolved within a further 28 days, the 

referred to the President of the NSW Law Society to appoint an expert for 

1 expert determination. 

I 

has complied with clause 20.1 
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21.5 	The expert determination is binding on the Parties except in the case of fraud 

or misfeasance by the expert 

21.6 	Each Party is to bear its own costs arising from or in connection with the 

appointment of the expert and the expert determination 

21.7 	The Parties are to share equally the costs of the President, the expert, and 

the expert determination. 

22 	DIspute Resolution - mediation 

22,1 	This clause applies to any Dispute arising in connection with this Deed other 

than a Dispute to which clause 21 applies. 

22.2 	Such a Dispute is taken to arise if one Party gives another Party a notice in 

writing specifying particulars of the Dispute. 

22.3 	If a notice is given under clause 22.2. the Parties are to meet within 14 days 

of the notice in an atternptto resolve the Dispute. 

22.4 	If the Dispute is not resolved within a further 28 days, the Parties are to 

mediate the Dispute in accordance with the Mediation Rules of the Law 

Society of New South Wales published from time to time and are to request 

the President of the Law Society to select a mediator. 

22.5 	If the Dispute is not resolved by mediation within a further 28 days, or such 

longer period as may be necessary to allow any mediation process which has 

been commenced to be completed, then the Parties may exercise their legal 

rights in relation to the Dispute, including by the commencement of legal 

proceedings in a court of competent jurisdiction in New South Wales. 

226 	Each Party is to bear its own costs arising from or in connection with the 

appointment of a mediator and the mediation. 

22.7 	The Parties are to share equally the costs of the President, the mediator, and 

the mediation. 

23 	Release 

23.1 	The Owner releases the Council from any Claim it may have against the 

Council arising in connection with the performance of the Owners obligations 
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under this Deed except if, and to the extent that, the Claim arises because of 

the Councils negligence or default. 

24 	Indemnity 

24.1 	The Owner indernriifies the Council from and against all Claims that may be 

sustained, suffered, recovered or made against the Council arising in 

Connection with the performance of the Owner's obligations under this Deed 

except if, and to the extent that, the Claim arises because of the Councils 

negligence or default. 

25 	Annual report by Owner 

25.1 	The Owner is to provide to the Council by not later than each anniversary of 

the date on which this Deed is entered into a report detailing the performance 

of its obligations under this Deed. 

25.2 	The report referred is to be in such a form and to address such matters as 

required by the Council from time to time 

26 	Review of Deed 

26.1 	The Parties agree to review this Deed if either party is of the opinion that any 

change of circumstance has occurred, or is imminent, that matenally affects 

the operation of this Deed. 

26.2 	For the purposes of clause 26 1, the relevant changes include (but are not 

limited to) any change to a law that restricts or prohibits or enables the 

Council or any other planning authority to restrict or prohibit any aspect of the 

Development. 

26.3 	For the purposes of addressing any matter arising from a review of this Deed 

referred to in clause 26.1, the Parties are to use all reasonable endeavours to 

agree on and implement appropriate amendments to this Deed. 

26.4 	If this Deed becomes illegal, unenforceable or invalid as a result of any 

change to a law, the Parties agree to do all things necessary to ensure that 
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an enforceable agreement of the same or similar effect to this Deed is 

entered into. 

26.5 	A failure by a Party to agree to take action requested by the other Party as a 

consequence of a review referred to in clause 26 1 (but not 26.4) is not a 

Dispute for the purposes of this Deed and is not a breach of this Deed. 

27 	Notices 

27.1 	Any notice, consent, information, application or request that must or may be 

given or made to a Party under this agreement is Only given or made if it is in 

writing and sent in one of the following ways: 

27.1.1 delivered or posted to that Party at its address set out in Schedule 3. 

27.1.2 faxed to that Party at its fax number set out in Schedule 3. 

27.1.3 emaled to that Party at its email address set out in Schedule 3. 

27.2 	If a Party gives the other Party 3 business days notice of a change of its 

address or fax number, any notice, consent, information, application or 

request is only given or made by that other Party if it is delivered, posted or 

faxed to the latest address or fax number. 

27.3 	Any notice, consent, information, application or request is to be treated as 

given or made if it is: 

27 3.1 delivered, when it is left at the relevant address. 

27.3.2 sent by post, 2 businass days after it is posted 

27.3.3 sent by fax, as soon as the sender receives from the sender's fax 

machine a report of an error free transmission to the correct fax 

number. 

27.4 	If any notice, consent, information, application or request is delivered, or an 

error free transmission report in relation to it is received, on a day that is not 

a business day, or if on a business day, after 5pm on that day in the place of 

the Party to whom it is sent, it is to be treated as having been given or made 

at the beginning of the next business day. 
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28 	Entire agreement 

This agreement contains everything to which the Parties have agreed in relation to 

the matters it deals with No Party can rely on an earlier agreement, or anything said 

or done by another Party, or by a director, officer, agent or employee of that Party, 

before this agreement was executed, except as permitted by law. 

29 	Further Acts 

Each Party must promptly execute all documents and do all things that another Party 

from time to time reasonably requests to effect, perfect or complete this agreement 

and all transactions incidental to it. 

30 	Governing Law and JurisdIction 

This agreement is governed by the law of New South Wales. The Parties submit to 

the non-exclusive jurisdiction of its courts and courts of appeal from them. The 

Parties will not object to tie exercise oFjurisdicton by those courts on any basis. 

31 	Joint and Individual Liability and Benefits 

Except as otherwise set out in this agreement, any agreement, covenant, 

representation or warranty under this agreement by 2 or more persons binds them 

jointly and each of them individually, and any benefit in favour of 2 or more persons is 

for the beneift of them jointly and each of them individually.  

32 	No Fetter 

Nothing in this agreement shall be construed as requiring Council to do anything that 

would cause it to be in breach of any of its obligations at law, and without limitation, 

nothing shall be construed as limiting or fettering in any way the exercise of any 

statutory discretion or duty. 

33 	Representations and Warranties 

The Parties represent and warrant that they have power to enter into this agreement 

and comply with their obligations under the agreement and that entry into this 

agreement will not result in the breach of any law. 

WSC - Deemkies Pty Lc VPA vsn for execution 	 18 

         79



Planning Agreement 

Wollondilly Shire Council 

Deemkles Pty Limited 

34 	SeverabIlity 

if a clause or part of a clause of this agreement can be read in a way that makes it 

illegal, unenforceable or invalid, but can also be read in a way that makes it legal, 

enforceable and valid, it must be read in the latter way. If any clause or part of a 

clause is illegal, unenforceable or invahd, that clause or part is to be treated as 

removed from this agreement, but the rest of this agreement is not affected. 

35 	Modification 

Na modification of this agreement will be of any force or effect unless it is in writing 

and signed by the Parties to this agreement. 

36 	Waiver 

The fact that a Party fails to do, or delays in doing, something the Party is entitled to 

do under this agreement, does not amount to a waiver of any obligation of, or breach 

of obligation by. another Party. A waiver by a Party is only effective if it is in writing. A 

written waiver by a Party is only effective in relation to the parhcular obligation or 

breach in respect of which it is given. 

It is not to be taken as an implied waiver of any other obligation or breach or as an 

implied waiver of that obligation or breach in relation to any other occasion. 

37 	GST Provisions 

371 	In this clause: 

Adjustment Note, Consideration, GST, GST Group, Margin Scheme, 

Money, Supply and Tax Invoice have the meaning given by the GST Law. 

GST Amount means in relation to a Taxable Supply the amount of GST 

payable in respect of the Taxable Supply. 

GST Law has the meaning given by the A New Tax System (Goods and 

Services Tax) Act 1999 (Cth). 

Input Tax Credit has the meaning given by the GST Law and a reference to 

an Input Tax Credit entitlement of a party includes an Input Tax Credit for an 

acquisition made by that party but to which another member of the same 

GST Group is entitled under the GST Law. 
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I 
I Taxable Supply has the meaning given by the GST Law excluding (except 

where expressly agreed otherwise) a supply in respect of which the supplier 

I chooses to apply the Margin Scheme in working out the amount of GST on 

that supply. 

37.2 	Subject to clause 37.4 if GST is payable on a Taxable Supply made under, I by reference to or in connection with this agreement, the Party providing the 

Consideration for that Taxable Supply must also pay the GST Amount as 

I additional Consideration. 

	

37.3 	Clause 37 2 does not apply to the extent that the Consideration for the 

Taxable Supply is expressly stated in this agreement to be GST inclusive. 

	

37.4 	No additional amount shall be payable by the Council under clause 37.2 

unless, and only to the extent that, the Council (acting reasonably and in 

accordance with the GST Law) determines that it is entitled to an Input Tax 

Credit for its acquisition of the Taxable Supply giving rise to the liability to pay 

GST. 

	

37.5 	If there are Supplies for Consideration which is not Consideration expressed 

as an amount of Money under this agreement by one Party to the other Party 

that are not subject to Division 82 of the A New Tax System (Goods and 

Services Tax) Act 1999, the Parties agree: 

37.5,1 to negotiate in good faith to agree the GST inclusive market value of 

those Supplies prior to issuing Tax Invoices in respect of those 

Supplies: 

375.2 that any amounts payable by the Parties in accordance with clause 

37.2 (as limited by clause 37.4) to each other in respect of those 

Supplies will be set off against each other to the extent that they are 

equivalent in amount. 

	

37.6 	No payment of any amount pursuant to this clause 37, and no payment of the 

GST Amount where the Consideration for the Taxable Supply is expressly 

agreed to be GST inclusive, is required until the supplier has provided a Tax 

Invoice or Adjustment Note as the case may be to the recipient. 

	

37.7 	Any reference in the calculation of Consideration or of any indemnity, 

reimbursement or similar amount to a cost, expense or other liability incurred 
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by a party, must exclude the amount of any Input Tax Credit entitlement of 

that party in relation to the relevant cost, expense or other llablity. 

37.8 	This clause continues to apply after exp4ration or termination of this 

agreement. 

38 	Explanatory Note Relating to this agreement 

38.1 	The Appendix contains the Explanatory Note relating to this Deed required by 

clause 25E of the Regulation. 

38,2 	Pursuant to clause 25E(7) of the Regulation, the Parties agree that the 

Explanatory Note in the Appendix 1 is not to be used to assist in construing 

this Deed. 
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Schedule I 

(Clause 1,1) 

The Land 
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Schedule 2 

Subdivision Plan 
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Schedule 3 

(Clause 27) 

Contact for Notices 

Council 

Attention 

Address: 

Fax Number: 

Owner 

Attention: 

Address: 

The General Manager 

62-64 Menangle Street, Picton, New South Wales 

2571 

(02) 46771100 

Mr Michael Moloney 

55 Victoria Street, Potts Point, New South Wales 

2011 
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Execution 

Dated: 1 ,jv,42017 

Executed as an agreement: 

On behalf of the Council: 

Signed by WOLLONDILLY SHIRE COUNCIL 
(ABN 93 723 245 808), by the General Manager ) 	2 
pursuant to delegaon granted pursuant tq 	) 
Council resolution on iJth ,çp,t,),20fl 

13 ,j-ió, - 	17 

Witness 

On behalf of the Owner: 

Signed for DEEMKIES PlY LIMITED in 

accordance with section 127 of the 

Corporations Act 2001 (Cth) 

Signature of Sole Director/Secretary 

Michael Moloney 

Name of Sole Director/Secretary (print) 
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Appendix I 

(Clause 38) 

Environmental Planning and Assessment Regulation 2000 

Explanatory Note 

Draft Planning Agreement 

Under s93F of the Environmental Planning and Assessment Act 1979 

Parties 

Wollondilly Shire Council of 62-64 Menangle Street, Picton, New South Wales. 

2571 (Council) 

Deemkies Pty Limited of c/ 55 Victoria Street, Potts Point NSW 2011(Owner) 

I 	Description of Subject Land 

Lot 13 in DP 1188967, No 83 Menarigle Street, Picton 

2 	Description of Proposed Change to Environmental Planning 

lnstrumentlDevelopment Application 

The planning agreement relates to Development Application numbered 1D788/2005 

for the staged 36 residential units and strata subdivision (Development 

Application). 

3 	Summary of Objectives, Nature and Effect of the Draft Planning Agreement 

The Planning Agreement will allow: 

• the dedication of the part of the subject land, which is has an area of 

1074m 2  and forms part of the Stonequarry Creek Riparian Corridor (REI 

Land), and 

• the reduction of the s94 Contributicn payable in accordance with condition 

23(1) to the Development Consent to the Development Application 

WSC - Deemkies Pty Ltd VPA vsn for execution 

         88



Planning Agreement 

Wollondilly Shire Council 

Deemkies Pty Limited 

4 	Assessment of the Merits of the Draft Planning Agreement 

4.1 	The Planning Purposes Served by the Draft Planning Agreement 

The following planning purposes are served by the proposed agreement: 

Dedication of the RE1 Land to the public and provide public access to the 

Stonequarry Creek environs. 

4.2 	How the Draft Planning Agreement Promotes the Public Interest 

The proposed agreement promotes the public interest by addressing the 

objects of the EP&A Act, LG Act and the Council Charter It provides 

certainty for Council through a contractual relationship. The end use of the 

dedicated land will provide benefits through improved access to public open 

space along the Stonequari -y Creek riparian corridor to the local community. 

4.3 	For Planning Authorities: 

4.3.1 Development Corporations - How the Draft Planning Agreement 

Promotes its Statutory ResponsibIlities 

N/A 

4.3.2 Other Public Authorities - How the Draft Planning Agreement 

Promotes the Objects (if any) of the Act under Which it Is 

Constituted 

N/A 

4.3.3 Councils - How the Draft Planning Agreement Promotes the 

Elements of the Councils Charter 

The following elements of the Council's Charter are promoted by the 

proposed agreement: 

to provide directly or on behalf of other levels of government, 

after due consultation, adequate, equitable and appropriate 

access to public open space for the community and to 

ensure that the public open space is managed efficiently and 

effectively; 

WSC - Deernkies Pty Lid VPA vsn for exec4itlon 	 28 
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I,  

Planning Agreement 

Woilondilly Shire Council 

Deem kies Pty Limited 

The contnbutions made under the proposed agreement will promote 

improved public access to the Stonequarry Creek environs for 

existing and future residents and provide an open space corridor 

network within the Picton Town Centre. 

4.34 All Planning Authorities - Whether the Draft Planning 

Agreement Conforms with the Authority's Capital Works 

Program 

The dedication of the RE1 Land is not listed in Councils Capital 

Works Program, however, the dedication of this land is supported by 

Council as it will contribute to the provision of a public walkway along 

Storiequ&ry Creek, thereby providing some important open space in 

and adjacent to the Picton town centre,. 

4.35 All Planning Authorities - Whether the Draft Planning 

Agreement specifies that certain requirements must be 

complied with before a construction certificate, occupation 

certificate or subdivision certificate is issued 

The RE1 Land must be dedicated to Council before a construction 

certificate is issued in relation to the Development 

Dated: /4th 	201 
	/7) 

On behalf of the Council: 

Sgried by WOLLONDILLY SHIRE COUNCIL 
by the General Manager 

Witness 
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Planning Agreement 

Wollondilly Shire Council 

Deemkles Pty Limited 

On behalf of the Owner: 

Signed for DEEMKIES PlY LIMITED in 

accordance with section 127 of the 

Corporations Act 2001 (Cth) 

WSC - Deemk lea Pty Ltd VPA van for execution 

Signature of Sole Director/Secretary 

Michael Moloney 

Name of Sole Director/Secretary (print) 
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Annexure "B" 

Plan of Subdivision 
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PLAN FORM 6 2013) 	WARNING: Creasing or folding will lead to rejection 

DEPOSITED PLAN ADMINISTRATION SHEET 
	

Sheet I of 2 sheet(s) 

Office Use Only 	 Office Use Only 
Registered: 

Title System: TORRENS 

Purpose: SUBDIVISION 

PLAN OF SUBDIVISION OF LOT 13, 
DP 1188967 

Crown Lands NSWiWestem Lands Office Approval 

.......................................................(Aiithonsed Officer) in 
approving this plan certify that all necessaiy approvals in regard to the 
allocation of the land shown herein have been given. 

Slgnature . 	.............................................. ............ ......... ............. .... .... 

Date: ................................................................................................... 

FileNumber .  ............................................................................... ........ 

Office: ................................................................................................. 

Subdivision Certificate 

*Au thorised Personf'Gerieral Manager/Accredited Certifier, certify that 
the provisions of s. 109J of the Environmental Planning and 
Assessment Act 1979 have been satisfied in relation to the proposed 
subdivision, new road or reserve set out herein. 

Signature: 	.................................................................................... 

AccredItation number: ........................................................................ 

ConsentAuthQrity .............................................................................. 

Date of endorsemeni ......................................................................... 

Subdivision Certificate number ......................................................... 

Filenumber: ....................................................................................... 

'St(ike through if inapplicable. 

Statements of intention to dedicate public roads create public reserves 
and drainage reserves, acquire/resume land. 

IT IS INTENDED THAT LOT 2 WILL BE DEDICATED TO 
WOLLONDILLY SHIRE COUNCIL AS PUBLIC RESERVE. 

WA: WOLLOND#LLY 

Locality: PICTON 

Parish: P1CTON 

County: CAMDEN 

Survey Certificate 
(,STEPHEN TRIFFETT 

of 33 Folkes Strest, Elderslie, NSW. 2570 

a surveyor registered under the Surveying and Spatial Infoirnation Act 
2002, certify that 

(a) The land shown in the plan was surveyed in accordance with the 
Survep*ig and Spatial information Regulallon 2012, is accurate 
and the survey was completed on 12-3-2015. 

. 	... 

was surd4Qaccordance with the Su1veyincfIl Spatial 
Information RegJTnfioo20l2, is aç9ic.at1d the survey was 
completed on..............T .. hpart not surveyed was compiled 
in accordance wit'h  

(c) The Ia 	hiwnin this plan was compiIeflnaordance with the 
sirr)iyir,q and Spr.liatlnformawt Regulation 2072. 

Signature ......... ..............IkP  ............. Da 	1632015 

Surveyor ID: 2118 

Datum Line: 'A - 

Type: UIl)an 

'Stnle through if inapplicatte. 
S*cify the land actually surveyed or specily any land shown in the plan that 
is not the subject of the survey. 

PIs used in the preparation of survey. 

DP 1188967 

Signatures, Seals and Section 888 Statements should appear on 
PLAN FORM BA 

If space is insitifident continue on PLAN FORM6A 

Surveyor's Reference: 2347 
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PLAN FOtM bA (U1) 	 wAlNlN(i: creasing or rotaing will ieao to rejection 

DEPOSITED PLAN ADMINiSTRATION SHEET Sheet 2 of 2 sheet(s) 

Office Use Only 	 Office Use Only 

Registered: 

PLAN OF SUBDIVISION OF LOT 13, 
DP 1188967 

Subdivision Certificate number ................................................. 

Date of Endorsement . ................................................................ 

This sheet is for the provfsion of the foliowing informalion as required: 
• A schedule of lots and addresses - See 60(c) SSI Regulation 2012 
• 	Statements of intention to aeate and release affecting interests in 

accordance with section 8813 Conimyancing Act 1919 
• Signatures and seats- see 195D Conveyancing Act 1919 
• Any information which cannot fit in the appropriate panel of sheet 

I of the administration sheets. 

Lot 	[treet number 

83 

2 	 NIA 

Street name - 	 Street type Locakty - 

MENANGLE STREET PICTON 

N/A N/A N/A 

Pursuant to Section 888 of the Conveyancing Act 1919 it is intended to create: 
1 Easement to Drain Water 3 Wide 

- 	 If space is insufficient use additional annexure sheet 

Surveyors Reference: 2347 
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Instrument setting out terms of Easement intended to be created pursuant to Section 88B of the 
Conveyancing Act 1919. 

I 
	

(Sheet I of 2 sheets) 

Plan: 	Plan of Subdivision of Lot 13, DP 1188967 covered by Subdivision 
Certificate No...............................of ........................... 

Full name and address of 	DEEMKIPS Pty Ltd 
the owner of the land: 	 55 Victoria Street, Potts Point, NSW 2011 

Part 1. (Creation) 

Number of item 	J Identity of easement, profit a prendre, 	Burdened lot(s) or Benefited lot(s), 
shown in the 	restriction or positivc covenant to be 	parcel(s) 	road(s), bodies or 
intention panel on 	created and referred to in the Plan 	 Prescribed 
the plan 	- 	 -  	Authorities 
I. 	 Easement To Drain Water 3 Wide 	Lot 2 	 Lot 1 

Name of Authority whose consent is required to Release, Vary or Modify Easement To DraiN 
Water 3 Wide in the Plan 

Wollondilly Shire Council 

Executed on behalf of DEEMKIES Group Pty Ltd. in accordance 
with S127 of the Corporations Act 2001 by: 

Michael John Moloney 

Sole Director! Secretary 

ACN 

Mortgagee 
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(Sheet 2 of 2 sheets) 

Wollondilly Shire Council by its authorised delegate pursuant to s.377 Local Government Act 1993 

..............................(Signature of delegate) 

........................................................(Name of delegate) 

I certify that I am an eligible witness and that the delegate signed in my presence 

..............................(Signature of Witness) 

........................................................(Name of Witness) 

......................................................(Address of witness) 
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Annexure "C" 
Certificate of Practical Completion 
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i W 

PC) Box 2 ?:rn NSW 2571 

0246/7 1100 	024677 2339 

COI)O 	 wwwwoIIordlIy.nw.gov  a 

93 723 245 808 

RURAL L I 	I N G 

I 
Our Reference: 1D788-05P8#95 

Jim Kavanagh 
Project Manager 
Deemkies Pty Ltd 
P0 Box 354 
PICTON NSW V257 1 

1 December 2016 

Dear Sir, 

CERTIFICATE OF PRACTICAL COMPLETION - CONSTRUCTION OF STAGE I CIVIL WORKS, 83 
MENANGLE STREET, PICTON. 

I hereby certify that as at l December 2016, the engineering works on the subject 
development as identified in the Engineering Construction Certificate No. 
013.2005.00059605.001 and the approved Engineering Design plans for stage 1, dated 7 
July 2015 have been satisfactorily completed with the exception of the following defects: 

• Uncontrolled cracking in the western concrete footway crossing shall be repaired 
and sealed with epoxy cement, or similar. 

The 12 months defects (iablity period will now apply from the date of this certificate. 
During this defects liability period, all identified defects and defects that become apparent 
must be remedied. 

Should you require any further information in relation to this matter, please do not 
hesitate to contact the undersigned on (02) 46771100, quoting Council's above reference 
number. 

Yours faithfully 	- 

Ben Gibbons 
Development Engineer 
WOLLONDILLY SHIRE COUNCIL 

CC; JOHN MCDONALD BUILDING SERVICES Pm' LTD 
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Annexure "D" 
Engineering Design Plans 

23 	1 
I         100



II 
I 

:1 
p 
-- F 

z_ 

c c 

xc  

QI-p 

4 ;  

, 

- 	/ 

L 

/ 

I 
• - i 

a 	 - 

-- 	

/ 

:- 

I 

I 	•- 

41 
- - 

tittlifi 

rD) 

1] 3I S 

L.,.1 11. 
n-i I 	1 	1- • 	I 

d 	i FTF! I 	I - L I 	 5 

' I  

I / I 

I 	 - SS 

I- - 

IRA 
	

kE 

I- 

z 
Cl 

Ln 
Q 

in 

L 	- —4 

- 

Cl 

z 

9 

3 1 0 N V 	3 n4 

i - I 
-I' 
I 	I 
I 	'—• 

II 

        101



p 

SrO.F 

- 	- ! 	T 
I --  - 	• _- 	

/ 	 ' 

_ 

- 	
I 

, 
' 	z. 	

:• 	I' 	 '•J• 	.. 

/:TJ ,4LL 
l: -- 

F 

4., 	 I 

rI 	 - 

jis 	39NVNY 

4) 

-I 

1j 
ll 

3,  

        102



Annexure "E" 
Landscape Plans 
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Local Planning Panel

Report 3 
Attachments 

1. 
2. 
3. 
4. 

Subsidence Advisory Approval. 
Rural Fire Service - General Terms of Approval. 
Department of Planning Satisfactory Arrangements. 
Site Plan, proposed subdivision plan.

Thursday 17 May 2018 

Report 3 – Development Application 010.2015.00000823.001 – 
195 Thirlmere Way, Thirlmere – 4 Lot Subdivision
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All communications to be addressed to: 

Headquarters 
15 Carter Street 
Lidcombe NSW 2141 

Telephone: 1300 NSW RFS 
e-mail: csc@rfs.nsw.gov.au  

The General Manager 
WoHondilly Shire Council 
P0 Box 21 
PICTON NSW 2571 

Headquarters 
Locked Bag 17 
Granville NSW 2142 

Facsimile: 8741 5433  

Your Ref: 010.2015.00000823.00 
Our Ref: D15/3523 

DA1 5111799364 DD 

ATTENTION: A Vernez 

Dear Sir / Madam 

0. 
H 

- 70EGTh15 
AUTH .... 

Vt 

4 December2015 

Integrated Development for 195 Thirlmere Way Thirlmere 2572 

I refer to your letter dated 10 November 2015 seeking general terms of approval for 
the above Integrated Development in accordance with Section 91 of the 
'Environmental Planning and Assessment Act 1979'. 

This response is to be deemed a bush fire safety authority as required under section 
10013 of the 'Rural Fires Act 1997' and is issued subject to the following numbered 
conditions: 

The development proposal is to comply with the subdivision layout identified 
on the drawing prepared by Rein Warry and Co numbered 7343, dated 29 
September 2015. 

Asset Protection Zones 

The intent of measures is to provide sufficient space and maintain reduced fuel 
loads so as to ensure radiant heat levels of buildings are below critical limits and to 
prevent direct flame contact with a building. To achieve this, the following conditions 
shall apply: 

At the issue of subdivision certificate and in perpetuity the entire property shall 
be managed as an inner protection area (IPA) as outlined within section 4.1.3 
and Appendix 5 of 'Planning for Bush Fire Protection 2006' and the NSW Rural 
Fire Service's document 'Standards for asset protection zones'. 

Water and Utilities 

The intent of measures is to provide adequate services of water for the protection of 
buildings during and after the passage of a bush fire, and to locate gas and 

ID:9936419300915 	 Page 1 of 2 
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electricity so as not to contribute to the risk of fire to a building. To achieve this, the 
following conditions shall apply: 

Water, electricity and gas are to comply with section 4.1.3 of 'Planning for 
Bush Fire Protection 2006'. 

Design and Construction 

The intent of measures is that buildings are designed and constructed to withstand 
the potential impacts of bush fire attack. To achieve this, the following conditions 
shall apply: 

The existing building on proposed Lot 1721 is required to be upgraded to 
improve ember protection. This is to be achieved by enclosing all openings 
(excluding roof tile spaces) or covering openings with a non-corrosive metal 
screen mesh with a maximum aperture of 2mm. Where applicable, this 
includes any sub floor areas, openable windows, vents, weepholes and eaves. 
External doors are to be fitted with draft excluders. 

General Advice - consent authority to note 

This approval is for the subdivision of the land only. Any further development 
application for class 1,2 & 3 buildings as identified by the 'Building Code of 
Australia' must be subject to separate application under section 79BA of the 
EP & A Act and address the req uirements of 'Planning for Bush Fire Protection 
2006'. 

For any queries regarding this correspondence please contact Deborah Dawson on 
1300 NSWRFS. 

Yours sincerely 

Amanda Moylan 
Team Leader Development Assessment & Planning 

The RFS has made getting information easier. For general information on 'Planning 
for Bush Fire Protection, 2006' , visit the RFS web page at www.rfs.nsw.ciov.au  and 
search under 'Planning for Bush Fire Protection, 2006'. 

Page 2 of 2 

        122



        123



        124



        125
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ALL LEVELS AND CONTOURS HAVE BEEN OBTAINED FROM LIDAR 
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DESIGN: CM 

DRAWN: DRY/ 
_ 

SHEET 2 OF 3 

FILE If 

7343 
DA 

PLAN FOR THE APPROVAL TO THE 
SUBDIVISION AND DEVELOPMENT OF 
LOT 172 DP 751270 
No. 195 THIRLMERE WAY 
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