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1. POLICY OBJECTIVES 
 

1.1 The objectives of this policy are to: 
 

a) establish a framework governing the use of planning agreements by Council;  
 

b) ensure that the use of planning agreements by Council is efficient, fair, transparent  
and accountable;  

 
c) enhance flexibility in the provision of infrastructure and services for the community 

through the use of planning agreements;  
 

d) enhance the range and extent of development contributions made by development 
towards public facilities in the Council’s area; 

 
e) set out the Council’s specific policies on the use of planning agreements; 

 
f) help to achieve objectives CO1, C02, G02, GO5, G06, EN2, EC1, EC3, EC4, EC5 

IN1, IN2, IN3 of the Wollondilly Community Strategic Plan 2033   
 

2. BACKGROUND 
 

2.1 The Environmental Planning and Assessment Act 1979 (the Act) empowers Council to  
require developers to make contributions of money, works or land in relation to a  
development. These contributions are used to help pay for services and infrastructure that  
need to be provided as a consequence of the development; 
 
2.2  As an alternative to collecting these contributions, (known as Section 94 Contributions) 
the Act also enables the Council and developers to negotiate planning agreements under which 
the developer offers to provide services and infrastructure for the community, or contributions of 
money or land for such services and infrastructure;  
 
2.3         Planning agreements allow for a wider range of public benefits to be obtained in  
comparison to benefits collected under Section 94 of the Act;  
 
2.4 With the anticipated growth of Wollondilly it is likely that more developers will seek to  
enter into planning agreements with the Council. A policy on planning agreements will help 
facilitate the preparation of planning agreements in the future and will demonstrate good 
governance by Council;  
 
2.5 This Policy sets out Council’s overall policy framework for preparing and negotiating  
planning agreements and for assessing their suitability; 
 
2.6 Council has resolved pursuant to s55(3)(i) of the Local Government Act 1993 not to 
invite tenders in respect of any planning agreement because of the unavailability in every case 
of competitive tenders meaning that a satisfactory result cannot and would not be achieved by 
inviting tenders  

 
 

3. ELIGIBILITY 
 

3.1 All land within the Shire of Wollondilly;   
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3.2 This policy also applies to planning agreements proposed in respect of land in 
Wollondilly Shire, and which will also apply to land in adjoining local government areas;   
 
3.3 All planning agreements prepared for land in the Wollondilly Shire should seek to follow 
this policy to the fullest extent possible;   

 
3.4 The Policy will apply to all planning agreements that have not been exhibited at the 
time this Policy has been adopted.   

 
4. GUIDELINES 

 
4.1 Council discretion to negotiate Planning Agreements  
The Council has the complete discretion to negotiate a planning agreement with a developer  
in connection with any application by the developer for a change to an environmental  
planning instrument or for development consent relating to any land in the Council’s area, or   
in conjunction with the relevant Council of any land adjoining the Council’s area. 
 
 
4.2  Council’s  Strategic Objectives for Planning Agreements  
In deciding whether to negotiate a Planning Agreement the Council will consider whether  
the agreement is consistent with the following strategic objectives: 

a) to generally advance Council’s Mission for the Local Government Area as stated in the 
Wollondilly Community Strategic Plan 2033: “(to) create opportunities in partnership 
with the Community to enhance the quality of life and the environment, by managing 
growth and providing sustainable services and facilities”.  

b) to demonstrate consistency with at least one of the specific objectives of the 
Wollondilly Strategic Plan that were referred to in clause 1.1(g) of this Policy;  

c) to provide an enhanced and more flexible development contributions system for the 
Council, 

d) to supplement or replace, as appropriate, the application of s94 or s94A of the Act to 
development (refer also to Cls 4.5(d) and 4.5(j)). 

e) to give all stakeholders in development greater involvement in determining the type, 
standard and location of public facilities and other public benefits, 

f) to allow the community, through the public participation process under the Act, to 
agree to the redistribution of the costs and benefits of development in order to realise 
community preferences for the provision of public benefits, 

g) to provide or upgrade services and infrastructure to appropriate levels that reflect and 
balance environmental standards, community expectations and funding priorities, and 

h) to provide certainty for the community, developers and Council in respect to 
infrastructure, services and  development outcomes. 

 
 
4.3  Specific Purposes of Planning Agreements   

The Council may consider negotiating a planning agreement with a developer to: 

a) compensate for the loss of, or damage to, a public amenity, service, resource or asset 
caused by the development through its replacement, substitution, repair or 
regeneration, 

b) meet the demands created by the development for new public infrastructure, and 
services that may be outside those of the current Development Contributions Plan,   
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c) address a particular deficiency or deficiencies in the existing provision of public 
facilities in the Council’s area, 

d) achieve recurrent funding in respect of public facilities, 

e) prescribe inclusions in the development that meet specific planning objectives of the 
Council relating to the development, 

f) monitor and/or mitigate the planning impacts of development, and 

g) secure planning benefits for the wider community (eg affordable housing, skills 
training). 

 
 
 4.4 Fundamental principles governing the use of planning agreements 

 The Council’s use of planning agreements will be governed by the following principles: 

a) planning decisions shall not be bought or sold through planning agreements, 

b) development that is unacceptable on planning grounds will not be permitted because 
of benefits offered by planning agreements that do not make the development 
acceptable in planning terms, 

c) the Council will not allow planning agreements to improperly fetter the exercise of its 
functions under the Act, the Environmental Planning and Assessment Regulation 2000 
(Regulation) or any other Act or law, 

d) the Council will not use planning agreements for any purpose other than a proper 
public purpose (note: a public purpose is defined in Sec 93F2 of the Act),   

e) the Council will not actively seek benefits under a planning agreement that are wholly 
unrelated to the development the subject of that planning agreement, but may 
consider offers made by a developer,  

f) the Council will not allow the interests of individuals or interest groups to outweigh the 
public interest when considering a proposed planning agreement, 

g) the Council will not improperly rely on its statutory position in order to extract 
unreasonable public benefits from developers under planning agreements, 

h) if the Council has a commercial stake in development the subject of a proposed 
planning agreement, it will take appropriate steps to ensure that it avoids a conflict of 
interest between its role as a planning authority and its interest in the development, 
and 

i) planning agreements should not be used to justify a dispensation with applicable 
development standards under clause 4.6 of the Wollondilly Local Environmental Plan 
2011(Wollondilly LEP) . 

 
 

4.5  Acceptability test to be applied to all planning agreements 

The Council will consider all planning agreements against the following “Acceptability Test”:  

a) is the proposed planning agreement directed towards a proper or legitimate planning 
purpose having regard to the statutory planning controls and other adopted planning 
policies and the circumstances of the case?  

b) does the proposed planning agreement provide a reasonable means of achieving the 
relevant purpose? 

c) can the proposed planning agreement be taken into consideration in the assessment 
of the relevant application for an instrument change or development application?  
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d) will the planning agreement produce outcomes that meet the general values and 
expectations of the community and protect the overall public interest? This should be 
considered (inter alia) particularly with the public interest and impact on community 
values associated with varying Council’s relevant Developer Contributions Plan  as per 
clause 4.2(d) that may apply in order to accept the benefits proposed under the 
Planning Agreement (refer also Clause 4.5 (j) below) 

e) does the agreement provide public benefits that are not wholly unrelated to the 
development? 

f) does the proposed planning agreement promote the Council’s strategic objectives in 
relation to the use of planning agreements? 

g) does the proposed planning agreement conform to the fundamental principles 
governing the Council’s use of planning agreements? 

h) are there any relevant circumstances that may operate to preclude the Council from 
entering into the proposed planning agreement? 

i) is the Agreement consistent with other relevant Council Policies (eg the Dedication of 
Land Policy) and with the Wollondilly Community Strategic Plan 2033? 

j) is it appropriate to forego the benefits that would otherwise be paid under Council’s 
Developer Contributions Plan in exchange for the benefits proposed under the 
planning agreement? (this applies to those agreements which seek to offset 
contributions made under Council’s relevant Developer Contributions Plan). 

 
 
4.6  General Guidance on Negotiating and Preparing a Planning Agreement: 

4.6.1 The Council’s negotiation of planning agreements will be based on principles of  
efficiency, fairness, transparency and accountability 

 
4.6.2 Council prefers that the negotiation of planning agreements occurs simultaneously 
with the associated application for an instrument change or development application. 
 
4.6.3  This Policy includes references to a document entitled “Planning Agreements 
Procedures Guideline” (Procedures Guideline) which provides information about the 
procedural aspects of preparing planning agreement, and which has been prepared for use by 
Council staff involved in preparing planning agreements.  
 
4.6.4 It is essential that a planning agreement comply with Section 93F of the Act, 
including the mandatory content requirements for planning agreements. These matters 
are included in the Procedures Guideline mentioned above and are not repeated in this Policy.   
 
4.6.5 However, clause 4.7 of this Policy provides advice as to Council’s policy position, 
or “rules” on how some of the mandatory requirements should be addressed in a planning 
agreement, as well as on other matters that may be included in the agreement.  
 
4.6.6  As required by the legislation, an Explanatory Note must be prepared to 
accompany a planning agreement and must include the matters included in Clause 25E of the 
Regulation. The Procedures Guideline referred to above provides more information on matters 
to be included in the Explanatory Note. 
 
4.6.7  The diagram overleaf outlines the general process to be followed in preparing a  
planning agreement. The Guideline document referred to in Clause 4.6.3 above provides  
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more advice on the procedural stages included in this diagram, and Schedule 1 to this Policy 
includes the checklist that Council’s Executive will consider against planning agreements 
when considering whether to endorse them for exhibition.   
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Process for Preparing a Planning Agreement  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

NO Review of merits of agreement by council staff 

Draft agreement prepared by Council or applicant 

Further review needed?? 

Report to Executive seeking approval to exhibit 
(Report to Council if recommended by Executive) 

Agreement exhibited for minimum 28 days 

Submissions and agreement reviewed 

NFA 

Agreement referred to applicant’s solicitors for their review 

Council solicitors review and amend draft agreement 
Explanatory Note prepared  

Council staff receive and review draft agreement  
Hold further discussions with applicant 

Agreement entered into legal register and Planning Agreements Register and Minister notified 

Agreement executed 

Report agreement to Council  

Amendment needed that would require re-exhibition?? 
 

YES 

NO 

YES 

Council receives formal request to negotiate agreement 
Executive advised of request and Council also advised if  

recommended by Executive 

NO 

YES 

Amend 
Agreement 
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4.7  Council’s Policy on some specific matters relating to planning agreements 

A planning agreement must above all else, address the mandatory content 
requirements included in Sec 93F of the Act.  
 
This section of the policy outlines Council’s policy position on some of these mandatory 
requirements, and on other matters that may be included in a planning agreement. Council 
expects that all planning agreements will be prepared to be consistent with the 
provisions included in this section of the Policy.   

 
 

 4.7.1  Security  

As required by Section 93F of the Act. Council will ensure that planning agreements include 
adequate security arrangements to protect against a breach of the agreement by the 
developer. Such arrangements may include the following, depending upon the circumstances 
of the planning agreement and the benefits being provided: 

a) where the agreement provides for benefits to be paid in the form of a monetary 
contribution, that the contribution be made prior to the issue of a construction 
certificate or a subdivision certificate. Unless unavoidable, a planning agreement 
should not include a provision that such contributions be made prior to an occupation 
certificate as this does not provide Council with a sufficient level of security;  

b) where the agreement provides for works to be carried out, a bond or bank guarantee 
from an Australian bank in favour of the Council should be provided for the full value of 
the works, and on terms otherwise acceptable to Council (refer also to subclause ‘f’ 
below); 

c) where a planning agreement provides for the dedication of land to Council, a Planning 
Agreement must include a provision that enables the Council to compulsorily acquire 
the land for A$1.00 in the event of a breach of the agreement by the developer;  

d) as noted in Clause 4.7.16, Council will also require the planning agreement to be 
registered on the title of the land;  

e) Council may also in appropriate circumstances require the planning agreement to 
create a charge on the land, and to provide that Council can lodge a caveat on the title 
of the land to protect its interests;  

f) Council will also require any financial security that is provided to be indexed according 
to the same index as the contributions to which it relates.  

 
 

4.7.2  Nature of development contributions under a planning agreement 

Council has no preference for a particular type of contribution and will consider, on a case by 
case basis contributions including money, land, or construction of works, including a 
combination of these; 
 
Where a planning agreement proposes the dedication of land to Council, Council will consider 
this in relation to Council’s adopted “Dedication of Land Policy” (PLA0036). Applicants 
proposing to dedicate land to council under a planning agreement should familiarize 
themselves with this policy, particularly the requirement for a contribution for the maintenance 
of “environmental land” where this is proposed to be dedicated to Council. 
 
Where a Planning Agreement proposes to undertake works, the provisions of clause 4.7.3 
will apply. 
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4.7.3 Acceptance of Works  
Acceptance by Council of any works to be constructed under a planning agreement shall  
be subject to the following:  

a) the developer obtaining all necessary approvals (including development consent or 
complying development certificate) necessary to undertake the works; 

b) the provision by the developer of a certificate confirming that the work has been 
carried out and completed in accordance with the agreement and with any 
development consent that applies and with any relevant Australian Standards; and 

c) the Council will also require the agreement to provide a defects liability period during 
which any defects must be rectified at the developers expense. 
 

d) Where a work is proposed as a benefit under a planning agreement and a monetary 
value is assigned to that work and is included in the Agreement for the purpose of 
valuing the work, Council will expect that the Agreement will provide for the work to be 
delivered whether or not it exceeds the value of that work included in the Agreement;   

 
 

4.7.4 Time when developer’s obligations arise under a planning agreement 

The Council will generally require a planning agreement to provide that the developer’s 
obligations under the agreement take effect when the first development consent operates  
in respect of development that is the subject of the agreement. 
 
Contributions will usually be required to be made prior to the issuing of a construction  
certificate or subdivision certificate in respect of the development; 
 
For planning agreements prepared in connection with instrument changes, the  
development contributions may be required before any development consent is granted. 
 
 
4.7.5  Application of s94 and s94A  

Planning agreements can exclude the application of s94 and s94A of the Act in whole or in 
part, so that a developer may not need to pay some or all of these contributions, in addition to 
the contributions proposed under the planning agreement. 
 
Council has no general policy on whether a planning agreement should exclude the application 
of s94 or s94A of the Act to development to which the agreement relates. This is a matter for 
negotiation between the Council and a developer, depending upon the circumstances of the 
agreement.  Some further advice about this matter is included in Clauses 4.7.10 and 4.7.11. 
 
Where the application of s94 of the Act to development is not excluded by a planning 
agreement, the Council will consider on a case by case basis whether to include a provision 
allowing benefits under the planning agreement to be taken into account when determining a 
development contribution under s94.  
 
A planning agreement may only exclude the application of s94EF of the Act (relating to  State 
Infrastructure Contributions) if the Minister for Planning is a party to the agreement. The 
exclusion of s94EF is a matter for negotiation between the developer and the Minister.   
 
 
4.7.6 Dispute resolution   
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A planning agreement must provide a mechanism for the resolution of disputes arising under a 
planning agreement. The Council will generally require a planning agreement to provide for 
mediation of disputes between the parties to the agreement before the parties may exercise 
any other legal rights in relation to the dispute. 
 
 
4.7.7 Indexing of Costs and GST  

In general, Council will expect that monetary contributions paid under a planning  
agreement are indexed to account for changes in the consumer price index, with the final  
payment to be indexed to the cpi current at the time that the payment is made; 
 
In indexing the contributions to be paid, Council will use the “All Groups” cpi as published  
by the Australian Bureau of Statistics as its default index. However Council reserves the  
right to base its indexation of contributions on other indexes where this is considered  
appropriate and relevant to the use to which the contribution will be applied. 
 
Contributions made under a planning agreement are generally exempt from GST.  
 
Council may also seek to standardise development contributions sought under a planning 
agreement by basing them on the current Development Contributions Plan. This should 
streamline negotiations and provide fairness, predictability and certainty for developers.  
 
 
4.7.8  Recurrent Costs  

Planning Agreements may also be used to recover recurrent costs of public facilities. Where 
the public facility primarily serves the development to which the planning agreement relates or 
neighbouring development, the developer may be required to fund the ongoing costs of the 
facility in perpetuity.  
 
However, where the public facility or public benefit is intended to serve the wider community, 
the planning agreement will usually only require the developer to make contributions towards 
the recurrent costs of the facility until a sufficient public revenue stream is established to 
support the on-going costs of the facility. 
 
 
4.7.9 Pooling of Development Contributions 

Where a proposed planning agreement provides for a monetary contribution by the developer, 
the Council may seek to include a provision permitting money paid under the agreement to be 
pooled with other money obtained by the Council under other planning agreements, and under 
conditions imposed on development consents pursuant to s94 or s94A of the Act, so that those 
funds can be applied progressively for the different purposes identified under those 
agreements and conditions. 
 
Pooling may assist in allowing public benefits, particularly essential infrastructure and  
services to be provided in a fair and equitable way. 
 

 
4.7.10       Methodology for valuing Public Benefits under a Planning Agreement  

a)      Offsets 
     Council will consider whether the value of any land or works provided under a planning  
     agreement (determined in accordance with the remainder of this clause 4.7.10) should offset       
     contributions payable under s94 of the Act. Any offsets allowed shall be determined in  
     accordance with clause 4.7.11 below 
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b)     Dedication of Land   

       Where the benefit under a planning agreement is the provision of land for a public  
 purpose, the Council will generally seek to value the benefit on the basis of the estimated  
 amount of  compensation to which the Developer would be entitled under the Land  
 Acquisition (Just Terms Compensation) Act 1991 upon the compulsory acquisition of the  
 land. 

 
Council will normally require the developer to obtain a valuation of the land at his or her  
cost. Council may also seek to confirm this value by arranging for a separate valuation at  
its own cost.  
 
If land is dedicated to Council under a Planning Agreement, it will not be considered to be 
dedicated at “no cost” to Council if an offset of the Section 94 payment that would 
otherwise be required is given.   
 
 
a) Carrying Out of Works  
 
Where the benefit under a planning agreement is the carrying out of works for a 
public  purpose, the Council will generally seek to value the benefit on the basis of the 
estimated value of the completed works determined using the method that would be 
ordinarily adopted by an independent quantity surveyor. 
 
Council will normally require the developer to obtain a valuation of the works being 
provided through a planning agreement land at his or her cost. Council may also seek to 
confirm this value by arranging for a separate valuation at its own cost.  
 
Council will also have regard to other relevant mechanisms for valuing the benefits  
proposed to be provided under a planning agreement, and in particular may refer to the  
“Local  Infrastructure Benchmark Costs (IPART, Final Report April 2014).” 
 
Council may require that the value of contributions of land and works made under a  
planning agreement should be indexed using an appropriate index (refer cl 4.7.7).  
 
 
4.7.11 Offsets  and Credits for the Payment of Developer Contributions  

 
Where a developer proposes to provide infrastructure (such as works or land) to Council 
as a benefit under a planning agreement, Council may allow the provision of this 
infrastructure to offset contributions payable under s94 of the Act, and/or to allow a credit 
against future Section 94 contributions. Council’s consideration as to whether to allow an 
offset or credit will be based on the following principles:  

 
a)      Offsets and Credits  for infrastructure included in Council’s Contributions Plan  

i)  Where the infrastructure that is to be provided as a benefit under a Planning 
Agreement is listed in Council’s Contributions Plan, the maximum value of any offset 
(or credit) that may be given through the Planning Agreement will generally not exceed 
the value for that infrastructure that is included in the Contributions Plan 

 
ii)  Where an offset is considered appropriate Council will generally only allow an offset 
up to the amount of the s94 contributions otherwise payable in respect of the same 
category of infrastructure included in the Section 94 Plan  
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iii)    Where the cost of the works or the land value exceeds the amount of any offset 
allowed by way of sub clause (ii) above (the surplus value), Council will generally not 
allow any refund of the surplus value to the developer.  

 
iv)   In cases where a piece of infrastructure benefits other development in the area 
(carried out by other developers), or where Council wishes for the delivery of that 
infrastructure to be brought forward,  Council will consider entering into recoupment 
processes with other developers and any money so recouped up to the “Surplus value” 
will be allowed as a credit to the first developer against future Section 94 contributions 
for other development in the Wollondilly local government area;  

 
 

b)      Offsets and Credits  for infrastructure items not included in Council’s Contributions Plan  
 

i)   Subject to subclause (ii) below, Council will generally not allow offsets or credits for 
infrastructure to be provided as a benefit under a Planning Agreement that are not 
included in Councils Section 94 or Section 94A Plan. This applies particularly when the 
proposed infrastructure is considered as “direct works” (ie that is directly attributable to 
the proposed development - such as road upgrades resulting directly from a proposed 
development).  Council will however support the inclusion of “ direct works” in a 
planning agreement to help provide certainty that they will be delivered.  

 
ii)    For all infrastructure items provided for by a Planning Agreement that are not 
included in Council’s Contributions Plan, a Section 94 offset or credit against future 
contributions  may  be allowed where Council  believes that a wider community benefit 
will result. The suitability of any offset, and the amount will be determined at Council’s 
discretion, and will be considered against the following principles: 

         Allowing an offset up to the maximum of the amount otherwise payable through  
       the Section 94 contribution for the corresponding category included in the  
       Section 94 Plan;  

         Allowing  credits to the developer on developer contributions payable on future 
development when Council has recouped money from other developers 
benefitting from the infrastructure, (for example, by including the item in a 
Section 94 Plan, or by the negotiation of planning agreements with other 
developers). The amount of credit allowed will be the amount of money actually 
received through the recoupment process, up to a maximum of the “surplus 
value”  

        Allowing offsets on other categories of the Section 94 contribution that is 
payable.  

       Including the item in a Section 94 Plan in cases where Council considers that 
the works will result in a significant benefit to the wider community;  

 
In considering whether to allow offsets or credits  for these developments, Council will consider 
the likely impacts of the offset or the credit on delivering the works program included in the 
Contributions Plan;  

 
 

c)       Credits and Refunds 
 
Council will generally not grant a credit for the value of any contributions made under a Planning 
Agreement other than in accordance with this paragraph 
 
Council will generally not give refunds of any contributions that are made under a Planning 
Agreement 
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The Council will generally not agree to refund any amount by which a contribution made under a 
Planning Agreement exceeds the contributions which the developer would otherwise have been 
required to make under the Act 

 
 

4.7.12 Council’s costs of negotiating, entering into, monitoring and enforcing a  
Planning Agreement 

Council will generally require a developer to pay all of the Council’s reasonable costs of 
negotiating, preparing and entering into the agreement, and enforcing its terms. This will 
include all costs associated with any third parties who may be engaged to facilitate a planning 
agreement, and will be Council’s expectation whether or not the agreement is concluded.   

In addition, Council may require the developer to make a contribution towards the Council’s 
costs of the on-going administration of the agreement and/or administration of the current 
Development Contributions Plan. The amount to be paid by the developer will be determined 
by negotiation in each case.  

 

4.7.13 Assignment and dealings by the developer and landowner 

The Council will require every planning agreement to provide that the developer (and, if the 
developer is not the landowner, the landowner) may not transfer the land to any person or 
transfer its rights or obligations under the agreement unless: 

a) the person to whom the land or rights are transferred agrees to be bound by the 
planning agreement at no cost to Council,  

b) Council is satisfied that the person to whom the land or rights are transferred is able to 
perform the obligations under the agreement, based on evidence to be provided to 
Council when Council’s consent to the transfer is sought  

c) the developer is not in breach of the planning agreement, and 

d) the Council otherwise consents to the transfer. 
 
 

4.7.14 Monitoring and review of a Planning Agreement 

The Council will continuously monitor the performance of the developer’s obligations under a 
planning agreement. In this regard, Council may require a planning agreement to require the 
developer to submit reports to show how the requirements of the planning agreement are 
being complied with 

The Council will also require regular reviews of the terms of the planning agreement and, if 
the parties consider that amendments to the agreement are required, the parties will use their 
best endeavours to agree on the amendments. 

Amendments might be required if there is a change in circumstances relating to the 
development or a change in law which impacts upon the contributions which can be made. 

Amendments may also be required as a result of the introduction of new planning legislation 
once this is introduced.  
 
 
 
 



 
 

Page 13 of 19 
 

vsn adopted by Council on October 19
th

   2015 1115#136 

Planning 
Planning Agreements PLA 037–  

 
4.7.15 Modification or discharge of the developer’s obligations under a planning 

agreement 

Council will only agree to changing the developer’s obligations under a planning agreement, 
or discharging the developer from its obligations, if: 

a) the developer has fully performed its obligations under the agreement, including 
providing all contributions that are required;  

b) the developer has assigned its interest to another party who has agreed to perform the 
developer’s obligations, 

c) the development consent to which the agreement relates has lapsed or has been 
surrendered, 

d) the performance of the planning agreement has been frustrated by an event beyond 
the control of the parties, or 

e) the Council and the developer otherwise agree to the modification or discharge of the 
agreement. 

Should the parties agree to a modification of this Agreement, the proposed modification  
shall be publicly notified in accordance with the Council’s current notification policy, and in  
accordance with the Procedures Guideline referred to previously.   
 
 
4.7.16 Registration of planning agreements 

The Council will, subject to the requirements of Sec 93H of the Act require planning  
agreements to be registered on the title of the property being developed or that is subject  
to the instrument change.  
 
To facilitate this process, Council will require the developer to provide all relevant  
documents for the purposes of registration within (ten) 10 days after execution of the  
agreement. Council will then attend to the registration. 
 
 
4.7.17 Notations on certificates under s149(5) of the Act 

The Council may decide to make a notation on any planning certificate issued under s149 of 
the Act in relation to the land to which a planning agreement relates, about the planning 
agreement, and may include a provision in the planning agreement acknowledging this.  
 
 
4.7.18   Implementation agreements 

The Council may require an implementation agreement that provides for matters such as:  
 
a)  the timetable for provision of planning obligations under the planning agreement.  

b)  the design, technical specification and standard of any work required by the planning 
agreement to be undertaken by the developer.  

c)  the manner in which a work is to be handed over to the council.  

d) the manner in which a material public benefit is to be made available for its public 
purpose in accordance with the planning agreement  
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4.7.19 Council’s consideration of planning agreements in the exercise of its 
Statutory Functions  

When exercising its functions under the Act in relation to an application for an instrument 
change or a development application to which a proposed planning agreement relates, the 
Council will consider whether the proposed planning agreement is relevant to the application 
and the proper weight to be given to the proposed planning agreement. 
 
 
4.7.20 Consideration of applications under Clause 4.6 of Wollondilly LEP 2011  

Clause 4.6 of the Wollondilly Local Environmental Plan 2011 (Wollondilly LEP) allows a 
developer to object to the application of a development standard to a development.  

Council will not uphold an objection made under this clause merely because the developer 
has offered to enter into a planning agreement and provide additional development 
contributions under that agreement. 

Council will assess such an objection under the provisions of clause 4.6 of the Wollondilly 
LEP. In this regard, the provisions of the planning agreement may be relevant to the extent 
that any contributions to be provided under the agreement offset any impact of the 
development which is relevant to the development standard in question. 
 
 
4.8 Ensuring Probity in Preparing Planning Agreements 

Ensuring probity in the preparation of planning agreements is of the utmost importance to  
Wollondilly Council. Some steps that the Council will undertake to ensure probity in the  
planning agreement process are: 

a) ensure that all planning agreements are prepared in accordance with the relevant 
statutory requirements, this Policy, the Procedures Guideline and relevant Guidelines 
from the Department of Planning;  

b) where possible, ensure a separation between Council staff with a direct role in 
planning agreements and those assessing development applications or preparing 
planning proposals associated with a planning agreement; 

c) ensure that Councillors do not have a direct role in negotiating planning agreements.  

d) all formal offers to negotiate a planning agreement will be referred to Council’s 
Executive  and where Council’s Executive considers the proposed planning agreement 
to relate to a significant development application or instrument change, then if the offer 
is supported by the Executive, a report to the Council shall be provided outlining the 
key terms of the agreement and seeking Council approval to negotiate it.  

e) where the Council has a commercial stake in a development or instrument change      
that is subject to a planning agreement , it will take appropriate steps to ensure that it 
avoids a conflict of interest between its role as a planning authority and its commercial 
role in the development;  

f) in this regard, Council (or Council’s Executive) may require a Probity Plan to be 
prepared for some planning agreements, or recommend the appointment of a third 
party Probity Advisor to manage probity concerns. This may be appropriate for 
planning agreements that relate to a major development application or instrument 
change, where Council has a significant commercial stake in a development that is 
subject to a planning agreement, or where there may be a potential conflict of interest. 
Where such a Plan (or third party appointment) is made, Council will expect that the 
developer should pay the entire cost of preparing the Plan, or engaging the third party 
Probity Advisor;    
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g) the Council may also appoint an independent party to facilitate or otherwise participate 
in the negotiation of a planning agreement, where it considers that this may lead to a 
better planning outcome. Where it is decided to involve a third party in the preparation 
of a planning agreement, Council will expect that the developer should pay the entire 
cost associated with the appointment of the third party.   

h) prior to the exhibition of any planning agreement, the endorsement of Council’s 
Executive will be sought. In considering the Agreement, the Executive will consider it 
against the checklist included in Schedule 1 of this Policy. A resolution from the 
Council will also be sought prior to exhibiting a draft planning agreement if determined 
appropriate by the Executive;  

i) the Council has the complete discretion to agree (or disagree) to the preparation of the 
Planning Agreement process and to execute the Planning Agreement following the 
completion of the procedural stages. Furthermore, a decision by Council to agree to 
the commencement of the Planning Agreement process does not imply that Council 
supports the Agreement and imposes no obligation on Council to execute the 
Agreement following the completion of the procedural stages.  

j) ensuring a full and transparent public exhibition process for planning agreements. 
Besides complying with any statutory requirements for the exhibition of planning 
agreements, this will include providing a level of supporting information sufficient to 
ensure that the public is aware of what is being proposed under a planning agreement.  

k) A planning agreement will be re-exhibited if any change is made to it after exhibition, 
other than a minor change which does not affect the operation of the agreement, or the 
contributions provided under the agreement (subject to legal advice in any particular 
case if considered necessary). 
 

l) The decision to enter into a planning agreement will always be made by the elected 
body of Council after considering a report on the matter. The report should advise 
Council of the details of the agreement, its compliance with this Policy, and the 
outcome of the exhibition process. This will help ensure transparency in the decision 
making process for planning agreements. Should the planning agreement provide for 
the dedication of land to Council, a specific resolution will be sought from Council to 
accept the dedication of the land. 

 
 

4.9    Endorsement and Execution of Planning Agreements 

The endorsement and execution of planning agreements will occur as follows: 

 a) as noted above, all planning agreements will be reported to Council to seek a formal 
resolution that Council supports the planning agreement being entered into;   

b) following endorsement by Council the planning agreement will be prepared for 
execution; 

 a planning agreement has been executed when it has been signed and dated by 
both parties.  

 the General Manager will be responsible for executing a planning agreement on 
behalf of the Council;  

 
 

4.10  Administration of Council’s Planning Agreement System 

Council is required to ensure transparency and accessibility for the public in managing its 
planning agreements. As a result, the administration of Council’s Planning Agreement system 
will be based on the following principles; 
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a) complying with relevant statutory requirements. These include: 

 maintaining a Planning Agreements Register; 

  forwarding a copy of all planning agreements to the Minister; 

 reporting on planning agreements in Council’s Annual Report,  
 

b) providing for planning agreements to be accessible to the public both electronically 
and in hard copy.  

The Procedures Guideline referred to previously provides more information about these  
matters. 

 
5. RESPONSIBILITY/ACCOUNTABILITY 

 
5.1 Executive 
 
5.2 Growth Management  
 
5.3 Planning 
 
5.4 Property 
 
5.5  Finance 
 
5.6 Environment 
 
5.7 Infrastructure Planning  
 
5.8 Governance  
 
5.9 Community  
 
5.10 Council’s Land and Property Panel 
 

6. RELATED POLICIES 
 
6.1 Development Contributions Plan 
 
6.2 Local Environmental Plan 
 
6.3 Community Strategic Plan 
 
6.4 Asset Management Plan 
 
6.5 Environmental Zones Policy 
 
6.6 Dedication of Land Policy 
 
6.7 Probity – Dealing With Council Owned Land Policy 
 
6.8 Open Space Recreation and Community Facilities Strategy 
 
6.9 Biodiversity Strategy 
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7. RELATED PROCEDURES 

 
7.1 As mentioned in this Policy, a document entitled “Planning Agreements Procedures 

Guideline” (Procedures Guideline) has been prepared to provide additional information 
on the procedures associated with preparing planning agreements. It has been 
prepared for internal use by Council staff.  

   
 

8. RELATED LEGISLATION 
 

8.1 Environmental Planning and Assessment Act, 1979 
 
8.2 Environmental Planning and Assessment Regulation, 2000 

 
9. ATTACHMENTS 

 
9.1 Schedule 1 – Matters for Consideration by Council’s Executive   

 
10. RESOURCES 

 
10.1 Planning Agreement Practice Note (Department of Infrastructure, Planning and Natural 

Resources, 19 July 2005) 
 

11. IMPLEMENTATION STATEMENT 
 

11.1 To ensure this policy is implemented effectively, Council will employ a variety of 
strategies involving awareness, education and training.  These strategies will be aimed 
at Councillors, staff and council representatives and will involve: 

 
a) a regular review of the legislation and Guidelines from the Department of Planning to 

ensure that any relevant changes that affect planning agreements are incorporated 
into this Policy. This will be particularly important should new planning legislation be 
introduced; 
 

b) regular emphasis on relevant sections of the Policy when planning agreements are 
reported to the Council;   
 

c) a review of this policy every 3 years. This will include a consideration of the impact of 
this policy on the preparation of planning agreements, review of similar policies 
prepared by other Councils, and obtaining legal advice where appropriate.  
 
 

12. POLICY HISTORY 
 

12.1 Date  Adopted as Draft    18 May 2015 
 
12.2    Date Adopted                   19 October 2015 
 
12.3 Date Adopted as Most Recent Adoption 19 October 2015  
 
12.4 Next Review Date  October 2018 
 
12.5 Responsible Officer  Manager Planning  
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Wollondilly Shire Council 

PO Box 21 Picton NSW 2571 
62-64 Menangle St Picton NSW 2571 

Tel: 02 4677 1100  Fax: 02 4677 2339  DX: 26052 Picton 
Email: council@wollondilly.nsw.gov.au 

Rural Living www.wollondilly.nsw.gov.au 
  

http://www.wollondilly.nsw.gov.au/
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Schedule 1: Matters for Consideration by the Executive 
The following checklist has been prepared which provides for a consideration of the draft  
agreement against relevant matters included in Council’s policy, and which the Executive  
could use in deciding whether to approve the exhibition of a draft planning agreement. 

Checklist of Matters for Consideration to Exhibit Draft Planning Agreement  

Matter for Consideration   Comment  

What benefits are proposed under 
the Agreement (any land to be 
dedicated should be identified)?  

 

Does the agreement accompany a 
DA or Planning proposal?  

 

Does the agreement exclude 
Council’s Sec 94/94A Plan? 

 

Is there likely to be significant 
community interest in the agreement 
or associated application? 

 

Are any special probity 
considerations required (eg Probity 
Plan or Probity Advisor)  

 

Does the agreement comply with the 
mandatory content requirements 
(s93f of Act)?  

 

Does it comply with Council’s 
strategic objectives for VPAs (cl 
4.2)? 

 

Is the agreement for a legitimate 
planning purpose? (cl 4.3) 

 

Is it consistent with Council’s 
principles regarding the use of 
planning agreements (cl 4.4)? 

 

Does it meet the acceptability test for 
planning agreements (cl 4.5)? 

 

Does it comply with other clauses of 
Councils Policy (cl 4.7)?  

 

Has a valid Explanatory Note been 
prepared  

 

Does the council need to be further 
involved at this stage 

 

Is the Agreement approved for 
exhibition  

 

 


